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T 1 o 43 6% i 3 v 1 2 11938
BRI

NERE AT EFLRAMEERET 24 mMAT AT F LN ER EE
TH 7 E B4 00 8 P, 0 O R B AR AR, S P R R AR
B THEWER . FLRIMEERTEATEWERN LM, 2L REL 2 &
TR EFRELFNRT ZREMY R A, A BT UM F T —
Ser g i E N o TE A EIRR R PR A G A E BURT A MR e B R 95 R
Gham R ¥ R X — R T, A T AR A R R i, R OE BOR R I R A AL
TEHE R A A, DA B Ak A % v ARk R R AR 1R RS B AR 4 BB B A

KER:ERERHR MW E EAE REEE FEEE

I R 2 A i g DR A E SRS E AR TR RS e AP R A
Yo ek = BRGIEEIE R IR S EIE Tl 2 5 iE B A IR R B
RN B B S S A R 2 S A8 BT, DT M) T S B A o 8 O R R R [
I AP B MR SR A 20 E , 107 EL# SRS P S e A e, A 2 B
WG A T SIS, R R B S IUE IR .

T [ P 5 S ik R P R A A T2 BT [ b 0T I ) A A 45 22 1 T o
ANi, 5 P R B LR R, e R Bk o L T E B F AR T4 AR
3L 1 SE U RS AT R R PR 5 Ao P R i P e R0, LA
Fe [ BURF AR MG A 802 5 R PR3 PR A 45 IS8 B2 5 FIBEHE 5

— . B R PR P EENS S SERKTE
ARG COT IR L UL ) , 35 18 A 2R I A oy S A 3 52 (Al 250

* I T E¥ERmAFRE KR, AFE L, MR LRI,

AXZMIEHEHFRAXNTE - - FRTRRHF—FEE R P OIEREFARR
(T B # &5 : 18NDICO90YB) 0y h £t 1 i B2 —

O i, kKIW (ERER @A L4 m PN ERlNA—F RN BAREGVHY £
W4t B 7Y, (BRI IE)2012 45 % 3 8, % 2429 T ; 4 4

101



RAXEBRETIS2022F £ 187

AL 1 73— S S Ar B S (HEE 50 o R Rk E M S E . R
SEHERE , Je A8 B I 20 30 0 U a2 A R D) e (R B ) = 52 22 ] ) SRR,
R ) Rl 2 S A R IR SR SE AT AR RO A58 o IR , AR O B R AHEAE , A
O B Bl 3 52 v A5 I AR S 7 IS5 18 o I AEE AT 23 D T SRR 1 A 4
SE AN AL S B AIE A e , FErh A FOR I I P A (B , AT DA i 28 ik s A 3 8
T U B AHE B, 5 AR , AR S s B A A

TCVE I 2 S RE i SR IE T |, AT 7 P A = S R RE F SE AT R S AL
NI SRR 22 56 12 U, i i 2 A ) SR iR A o P AL S PR b —
A =BOk KA AR LSS o FEAHERE 18 PR, R B e 2 0 1 D el
WL (R RN ), CH 32 22 v A B A S Rl 4 SR 5 < 52 (RRIE 58 BAY
o S ARPE RO AR C AR, PR /D B CRERE SO R BRE RS B0, ol LLAE £
U ST

TEEPREZ I, Je A TR E AR VRIS E IR H R 1, E A H 1
BB SR M FCIEE S S, T LA, PRk SE bR B2 T E . A
AN A BT I A TR T A U, i ] PRk A EUR Y
SR JRUSE A 2R ST AR [ B i 22 T UARIA L SE R B 5 o O 7k [ B 5 i i DR v 0)
TR S R PR BEAS JEE B9 NS 1 1) B ph i, Tl Pk R J AN TS O, TGk 7 A 5 1
SE o PR b WA AR SR — R IR, DR O R S — AL E ,
e AR IZIE T UE R T C N SC T AU e o AVEEHRE, [l Pr 4 i i DR 45
[l Prdse B A 1 S B X ARG IS T SRR I T B E WAL, B BT A% 1)
VRIS 78 B Y i IR 22 B/ TSI AR T8 o B B B Ao FH e v e mT LA
JE [ Bk M A i, T AR A A 5 B0 AR ] R Rl ok AR ] PAY 32 v R AR G L AE

FIMEE R M UE I I B — BRI DA BTG B LR i Y i
Rt o P2 i i Rk B AP R BE A Y 2 S S R KA ) PR TR A ) R

O F W # g E (U R 3 E IR ), % W RCHE 2003 4 3, % 1184-1185 T .

@ S RAKAE (REFMEREE 038 ML), GE#F2#)2020 5 % 331, £330 71,

@3 See Mojtaba Kazazi, Burden of Proof and Related Issues: A Study on Evidence before Internation-
al Tribunals 241 (Kluwer Law International 1996).

@ See Witenberg, Onus probandi devant les jurisdictions arbitrales, 55 Revue Generale de Droit In-
ternational Public 321, 329 ff (1951).

(® See D. Sandifer, Evidence before International Tribunals 141-142 (University Press of Virginia
1975).

© See D. Sandifer, Evidence before International Tribunals 142 (University Press of Virginia 1975).
fEHFH "X - R ERAFERGNRE AN  EEREPH A EL, B, £ERER RN
MBS TR R TR 5 CNTEE kPR Ak

@ % RAICSID 2> %7 ) & 15 4 (UNCITRAL f # HL1 ) % 35 % .
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FLo AR BE B A ) A A — L A =z v, LA (ICSID i A0 ) 255 34 45585
13, (IBAESE R ) EE 9 2556 1 3%, ik, BRIV 3 1 0 p 3 R0 DU %o b 88 A IR A R
AP EEATT AT LA E el AR A e F 5, R R T RO A AU
il o 550 b, 70 E PR ot ik b, e 7 38 H S5 S04 e i 28 1) A i 3R AR
JZ A ARGE SR TR AE O T 38 S S0, BT S 06 AR TR R Y
MR 5 B A AR T 124 22— B RSCR I D 7 B2 IE BTS2 75 58 B 1 HL
i R S E AU AR R BRTHOBE S 535 AR FE 5K, T il DAY 35 ARy g5 F2 9k
sOEE TR A S rEE . HE, AP AT DIAE B2 AT B TR (S MRS
S, v

B AT DL FE sh s Y N FE sk AR B Al = SE AT HE R N, NS4S T Y
N PR 2 WL L2, 75 0 AT e S 3028 22 ROR 10 7 AR 300 2 5 1Y E SRR P AR .
Amerasinghe $8 ) , 405 HE 2 I AE 1 224507 $E v eh [ PRk AR AR Y 10 B B Be g
Hh SRR R )0 FH S A A IR0, DR X 0 S $it s SR B 1) o BoF [ 2o e, £
TEIE A5 P AR 52 452 5 T TR UK

ZERER MR ELEENER

T[] o 45 S ik 2R B, A 1 =R S SR RE PR R R IR RE ™, O HoAR L Al %
HEE A IS S AN, R PR i e b, R R — A B TR,
FENEF LR AR EAE M . Hoan, eI T [ PRk Bt N2 S vr 4 i
Jr L H A S e . O HL ARYE— RS, PRk B R A AR
S50, TR /R )2 BUN A AU RS 00T L B DR A SR N AT RESE L . AR
Blount Brothers %/, 1575 &5 [R] 1A R R [T, 7 I— 56 R A2 MRG0 RS Se iy
ARAT A B ST R X — ELUESR S i E A Y R LA R A O A R . e
PR e S e, e WA 2 1S AIE

() ERER MR P ELHEEE N LEREE

TE FE PR AR S e b, AR i 5 2 sl s 24 3 N0 32 5Kl FH S

(D See Chittharanjan F. Amerasinghe, Evidence in International Litigation 224,229 (Martinus Nijhoff
Publishers 2005).

@ See Chittharanjan F. Amerasinghe, Evidence in International Litigation 219-220 (Martinus Nijhoff
Publishers 2005).

(3 See Chittharanjan F. Amerasinghe, Evidence in International Litigation 223 (Martinus Nijhoff Pub-
lishers 2005).

@ See Corfu Channel Case (Merits), IC] Reports 1949, p.18.

(B See Corfu Channel Case (Merits), ICJ Reports 1949, p.22.

© See Blount Brothers Corporation Case (1983), 3 Iran-US CTR, p.231.
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NE B, IR A ER o 22 DR DG FH S AN T A5 1 4 S S AT

L0 1 G AT IR e

£ World Duty Free U515 JE W22 H, 9 i3 A5 & 3 I TE B HR 3 A AR )
H e = BN E AT, ARSI B e . XU ¥R Wig A iR M5 ek
SGE ST T — REEF I, M AE S B S s T AL — A K SR A SCRLBE R
NEEWHTT, I H 9 ASCE P RS iU 5 E R A SCE . B e ORI E X 2
IR . HIE AN E 5K, X IR “ 45 SG W A AL R ALY B3O S N 1B
W7, B SR ARE E S B HERR N T AL B Y7 o VT SAS A SR ISR A S A
T3 2 AR HE A X A AU J I I o @

258400 2 - AR 1 5 0 T B

& Quasar YR P 5, HIE N CJUBHIT A R AR ) = 5K, B i A7 AR
T N BB A RO, RS EBLE AT A S . R BER H : JURHIT A W) W AR
A R R I R SRR, S BRI — Uk LRI s T HL, Teie LR A F
MY EEAS BB T 2 AR TE L A — P R B Al , %o HAG (B AS 75 B4 T IR A 1
o BHIE AT AR B I S RO , B O B TR D i RIOCRHET A W) Z Rif ik
frad iy . F52 F, YNGOURHT A w/ ) SR Ak ) gl sz ik, JERHE 2 /)L
TATT 2000 4F B T A B FUAL B3R (tax assessment ) , 1717 4 K B 3K AN S 9 H IR L 24 4]
BCYNG B . BT A ZFESEAT I TTA 2B, YNG B4 B2 JCRHIT 2000 4775
fEBLR V245 o R, AR BE D, AT DA 7 B A 4, RIS 19 HARAS 2 IE %
B K A RN, T fe s U R A vl . @

3580 3 ARERAL A HE

1E Burlington J§ ) JRZ /R, HIE A UETE R, Ayl A1 R SRR 0 H B9 48 &
(operator) {43% [ C A3l B Fr A HoAth 5l 51 5 BUM A8 , X 75 B R Z R 8 TAT L 5
B o APERBEXTIZAT M A T LA AT, 3 B PRI RN B — R K &8 &
] BN & 1 A5 1 B S T — I S0 e, BN f5 1 RACRIZ &5 2 IX Bt § 5
b B 5 BN K

(D See World Duty Free Co. Ltd v. Republic of Kenya, ICSID Case No.ARB/00/7, Award, 4 October
2006, para.133.

@ See World Duty Free Co. Ltd v. Republic of Kenya, ICSID Case No.ARB/00/7, Award, 4 October
2006, para.136.

(® See Quasar de Valores SICA SA v. Russian Federation, SCC Case No0.24/2007, Award, 20 July
2012, para.175.

@ See Burlington Resources Inc. v. Republic of Ecuador, ICSID Case No.ARB/08/5, Decision on Ju-
risdiction, 2 June 2010, paras.327-329.
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45014 6 TR A ETE N W

Siag VFI5 K 2 MR B 3 H1, 5 T S 3 1 0k V20788 282 50 B F 05 O E 9234 24 )
{55 (task) . B Siag 2875352 LB F 465 10— SO HLIZ M6 IS 28, SR BEAB SR
IS B AT Siag™ o T B — H AT, 75 K R R 7
VAT AR AL R 3 T BER e S 2 1 06 IR % 12 1) S LA
B3R B, 1 25 F A RS 2, L 5 B L BRI, oA i i 2
SVE N

(D) fREHTECREN A

S B T EL 38 T L S R AR B, 5 W E 24 5 0
O, AR, TR PR A A

1. B A AR R L5 R 5 £ 0 S 5 A

FERL IR TR R T LR /N A PO LT DRI B il
ORI 4 « (1) 10 B2 07 4 SO HE A 50 5 (2) ] B S 54 o 3
0 BT o A 1 SARIE . 2T 1, 1 A SR, 92
S UM , DR 45 S O T O R R B BB S E W F
FEAE AR SE T ) B R A8 . A, 7 1962 47 MEsi 5 5 b | 307 2 10 7 9
s A , BRI , 2 Al 5 AR U S 00 3 SR — O
S0 FEUCHA TR T MRS o [ D W 55— A

7 T, N SEE A7 ST TR 3 S A 52 o M B o % T4 A 1
DA BE 0155 1 6 P P B AE T (052, T2 % B o, B R
PRI I B i A 0 AT T RS UM A B B T,

2 M AR 22 v I LA o B e SR

iy A KRR 283 ), S A K L2800 190 B A8 S e D
R TR S 2 R SRS R AT A U A B B R P R S0 K

(D See Waguih Elie George Siag and Clorinda Vecchi v. Arab Republic of Egypt, ICSID Case No.
ARB/05/15, Award, 1 June 2009, para.350.

@ See Corfu Channel Case (UK v. Republic of Albania) , ICJ Reports 1949, pp.4, 18; Michael P.
Scharf & Margaux Day, The International Court of Justice’s Treatment of Circumstantial Evidence and Ad-
verse Inferences, 13 Chicago Journal of International Law 123, 131(2012).

(3 See Temple of Preah Vihear Case, ICJ Reports 1962, Dissenting Opinion of Judge Sir Percy
Spender, p.109.

(@  Chittharanjan F. Amerasinghe, Evidence in International Litigation 228 (Martinus Nijhoff Publish-
ers 2005).

® BZRHEFR MKE (REFRE), ZR B A 1996 £, % 487 7.
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7 R 5 R S R S Al . ik TR IR U AN [ R
ZRUVE N 43 R E SRR N B SR AR 2 (AR ) i ) TE A ) Rl A Sy 2T L H
A 2R IR WA TR 2= A0 P 7 0 45 LRp s A, @

P | e 2 1 — 5 Y 55 N AR WA AE — I 28 595 75 ), LA (] o 43 7 5 i
FRAEFE AR B —Fh S 5] — e SZ e ol > 15 (a practice, usage, or custom) , & A] LA
15 5 4 IR B S A o UE BH I 28 56 vk AE A 1) MR SR B SR .
HAth AT BRI S 5% — e S B s 16 191] 7 R DAL 455 A DA T Ml 2 2R A 1) e A S R LT
A7 M B8 2 AR 2 (AN A i Mk F e S0 98 Th AT I R 2 ) B0 26 ATl 1 i
o G 3 BT AR A 22 0 D BV TR M X AT AR ], L HE R A R AR

RATHR(ZBEN): £JUN S R B RAATRATL, 2845 BUF

#7438 % T AR B AT A AR R 94T 5

DAR(ABEFR) RN S RE—BHRRAHB T T RR G ZE

@ BURFZ B4
Git(EEFL) . E— LW RAALHF T RRHRAB SBFRATT
)3,

2G0T, W R BRI R 250, M3 AT DL 80 50— A O >
151 S BB, T JC A TR AH SR B K W WA, R A AN R T A
AL IR AP E R AR B T 58 . Heln, 6] 1 T AR 19 28 307 ) J 128 SRy
PEE H ARG 250, BI Al 1) BOR B 51 B o 54T FU85 0 48 19 S8 AT M2 AT .

R SR R, AN R 2R 3k I ) S5 AR M R RS [F] . A B s R (Bl 2
DR SRR ) BRI R N, A RE AR B A St S AR R S A U AE R R
A BEAE A SR B KT o 8 3l A 15 2 S S T R A RS T LA
EIFF BA RN 5508 . — B DT, B BRE % vl v 0 3 SE0A 0 g > 240
PUEHEARIE , 05 SORVE WA ™ e 5 0 50, PRI E SR e — e 2 ) T
30 FH e PR AR , T O I A A A5 IR bR . CLERN RIS b, EIPRIL Bide
H YR AR — RV LI R A — R R A L IR N SRR
— LSBT, BN BA RFR Y 41 i (regarded as of special weight) , uEH]A]

(D See Alex Stein, Foundations of Evidence 66-67 (Oxford University Press 2006).

Q@ ZAKIF:CAREREN), (FEEF)2008F% 6 H, F 8T,

(3 See Mojtaba Kazazi, Burden of Proof and Related Issues: A Study on Evidence before Internation-
al Tribunals 39 (Kluwer Law International 1996).

(@ See Nigel Blackaby, et al, Redfern & Hunter on International Commercial Arbitration 213-214
(Oxford University Press 2015).

©  H WA b E FR AT 8 R 8 M I A A ), (B E P8 5 #)2021 £ 2 401, B 35T,
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DAL T S0 U, R B 9 G B s i, YRR R, EIPR B S PR L
KGN T HEBR G B BRI — 5 e R TE A I
FEA SR M rh, =0y okl F R 2 g vk ) B BN Y w5 R, 7E LAl
Stz b, 3 O A PR Y S B B Bk BR TGV SR LA e S e . Lk an ZE i 4,
B KO B ok e b, A S8 SR B RS T B 4 T HL AR AR X
] 55 1 M — Y bk SR AR, i 5 S W T G IR VE AR 1S B L R
PN BE Al = S 3 4 0 55 50 1 2 B BRBR T A — D RR IR B SR R O A
ARRWMAETEN, F5 AR BN, 8053, A , X — &5
2 0] C R Ay 20 gl S A 7 A8 B 6 10 N 2 ol T IR VR T Bk At [ 158 ) 19 9 AR PR
e 2K
3 LAl =R S HA ) S
e 138 HOR S R e 2 5 2R AT, B A = ST SR R S i HL s
KB WUEIIARIE . A WA R, FE TS 3 S v, il o S0 R 2k B B
SRVEUE AR , A U s DAy, S 3 S 0 T GRS HERR & B B8 . P SEBR I,
XSO S SRR EBANER o R SR AR, SR R M AN 23 PR e e
1115 38 3 B R UE A A O], AS [R] AR B 7 X5 ik B W] — ik B AnifE . e
5 1 BT T B A A R RN A IE B, R R B R/INETHE A9 Bl a7 8 AR LA
IR o (B FER ST AR BRIy a,  HEE SRR A BRI R b, 28 507k U B A R
(18 ity g 512 5 4 g5 0 Z Rl SR R HER o, IR A4
X TF =% aeh% 2 TIARMKEE A a%r=b,
38 AT 3% P — A% 69 A AR BT AR HAEHE (b 7T KA A >51%),
¥ a>51%/r(Bp K 3F a9 ARE KX T 51% MR A 25k 0 a9 e &) .
SRR A B 3 B SR (B SR NI E 3 AR RERBR A1) | XA, BEAli =5 50 i
TEFIARAE IR TG BN TS, BART S, 45 R T4 Y 28 567 DU 1) 35 SR PE o ik
15, LR 2h 5 1 o6 SRR b T R . IR r=75%, B 4 a>68%., X B T “TH M4 A
R FRUER fE s, ©
bRk 78 E PR s i i S AR B OO, L An e VRS, 2R
HA T2 A7 8 B0 A2, T B o 10 O p , A 3k 300 7 A 17T 4 A R A, S
A E D b>60% , U1 2569 ) 1) 55 SR 1=75% , I a>80% ., JIT LA, % ™ 0 fl 4 45

(@D See Corful Channel Case (Merits), ICJ Reports 1949, p.18.

@ HZREHZ (G ERTWERLGEGER), GEFRF)20195%F 12, % 115-116 .

@ REXEAAXRZEHRENLRBEEL T, FEIAN, EFH T A AR A58 X W
=R F 7 60%-75%. See Jack H. Friendenthal & Michael Singer, The Law of Evidence 269 (The Foun-
dation Press 1985).
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SEAH = S UE AR AL AEAR (&, FEAT LB 00 CHLAn o (B AR IR ) 75 2238 B HERR & 22
MREERIFREE (a>95% ) , 2 28 RVl SEAth 5 52 0E B 21 100% , 10 FT REAR A TC 1k 58 it e 5
SEFRIE AT 55 .

AU, 7 ELAR 2 A o Stk = S 0 UE I s o4 52 1) 2 S %) T A s o R 222 562 D)
FEARTEX P IR A2 . X AR 1, AR R 1 5205 B Al i i AT DAAIE
WY E B 5, 7 — S Rl Sk, SR P BOR s A FE D3 A — S 2 Ml g
A E W] BE O R I AR RS 52, L A 4R B AR B IR WL A oy e B = B IR R 1Y
THOLT  AGEHE AN R DA E — A F R 5E, L > = [ R e o 4 i $12 58 vk
R, v

4 5 S R 114 ST 20 A TG AH BUE 8 HE 8k £

PN FSEA TR SE BT 3O S S HE A B T B (RPZR 90 00)) , A S AT
e B OT o F 0 BT s Rk (B3 581 ) , FUE— R B R R e , el 3
J5 38 o O T LS SR EHE R . A, S FUR RS T AT O L 2R IE T
FECF OB T IER ), HZE Y 357738 a0 28 UE A 4 i = 52 0O AN B 1 s 1 7 B R
e o X TS e 1Y RCBRT DL X = AN AT — R S T S VR ) |, LA
FEIORBAL, W L TCIR AL s R IR N (AT ) , 2200 ik A B LA 75 4%
PEFFIGAE R BL R 2 2 BN O TR BAR 2 ok b BA DR it , ] LLd ik
ZEUEIE A 228 T /D FOE BL " “RR R IGO0, 503 AT DA 3 ik ) 28 36 325 T A B A AN
FEAE B 35 SR AT T DA BB 5 =02 BB B 6 e 4 e ) 5 52, AT DA o 1 IR
P AU 5 53 AN T LARCEE . AN FESE I 3 b, Bl RO N A e
ST SRR L0 BE I R AR R S A M BUN & A5 R AR X
A7l 2158 5 F 5K IR BT & B AE R R A AT (AN, A5 1 v 9 234 2 4R ) 75 ] 2R
MNATH)

(Z) B E N A UE TR AL B M

e B AT SO . — H S AT, X 2 5 A S 2 R Y
B S RGN 1] AR BE 42 (L TE AR | X4 o S AT R, (HX RO IR e 78
G5 X EWZRIE TR . SR AR T R i HURAT B S R UE T AR, A 2R
XFI7 2 NS BE S (e 4l SCHE AT 6 AR RS LA S e 32 B SR R D Ok IR A S A
AT REIAE (1A 25 UE TR A S 7 © A58 L T 28 UE T3, DT IA e #3555 1 A

(@D See OPIC Karimum Corporation v. Bolivarian Republic of Venezuela, ICSID Case No.ARB/10/
14, Award, 28 May 2013, para.146.

(@ See Robert Kolb, The Elgar Companion to the International Court of Justice 243 (Edward Elgar
2014).
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oo TEERRS TAT R E L EASUETTAE RSO X 3 AR A& ROk, R e
UEA A5 AH e F 32 BRI A T N DS A7 7 2 IE T T & 1
IR ok

= B F PP REAEREERNER

] o 4 B e RS2 e v 2 A A A R R B P, P Bl S S

%ﬂﬁ(ﬁ?ﬁﬁ/*\%“iﬂ'ﬁﬁfﬁo
R B (BOE PRk AR A4 T 2 T8, AN S M AR 303 7%

o l:[ﬁﬁﬂ,f Lake Lanoux Z&H, fh &k iE 48 H “ AN REHE & W " . VFE Tacna-Arica
Question ZEH1, M #EIEFE 22 JCRBEIN] , BT 5 UEAIE AT DL o [ $2 e 4P L8 it (R
B, W R E R RS AR AL R EN T X — 82U SRR . 17
TE TR MBSV B > B T8 A U0 4 T Ny >4 2 2 DAAS: X — S50 1 W A i
{HMﬁE/JIHETEO

[l PR mE AU AL E PR EIARRAT M BA Gt X EWE , FikEPRE
FEA i B I BRI bt ™ 2B T Bn D2 AT 09 21 5507 Y A AR N 28 TR 524 . WTO 4
Uiy fifp DR LA AR A IS HE A S . bR an, FE R Ry 7R 52 (R348 5| DSU 55
22.6 %) R0 EE T WL EI T R R I S AMER GLEE T, WTO B 7 R A
FRTARTT B A I WTO 55478, /R s — B Jr i )2 1T WTO LI 4 B
Jr XX A SORFZEUETIAT . TR PR Gk Se e b AR TR AR 550 i I A
FEALTE AR PR A 13 T .

(—)ERBFEhEPER TR EREENLBREFE

128491 5« 7R 38 [ A BURA T R 4 2 A AL

E Paushok VF5< 7 28 1, HHAE A T3t O BLISCRE i B2 1 52 B , JF 225K P 3 e
X R BN B i it o A AR AR R A T LA A AT B g o, < PR AN LU An] =X o &
— (R LE AT ART 4R FoF () 00 A1 A Sy 36 > B8 AT AT B IS i %) A o AN R X B W4
TSR B A A 3 2 X AT W B ST R W IE AR — TS VAR () A8 8O A, SRR
Jitl TC A2 UE 57 A P JB B 3 LA it 114 — 5 AR ORI A BB SR AT RIS A B
B, R 5 B AR o d5e)m , Fe— 40 AT I BSOR B LL 44 B AR 156D
Pad i, X —FHEARG A EWE ERAREDN, RE B RS &S EHR G 1

See Lake Lanoux (Spain v. France), Award, 16 November 1957, 12 R.1.A.A.281, p.305.
Tacna-Arica Question (Chile v. Peru), Opinion and Award, 4 March 1925, 2 R..LA.A. 921, p.930.
BR A gt £ B Pk R B 2 5 DSU % 22.4 £ W A A R AR B AR

See Decision by the Arbitrator, EC-Hormones (Article 22.6-EC),WT/DS26/ARB, paras.8-11.

®©oe
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BE, v

SEBR b AR A — S [ PR B AP B S BURAT A R A B — R
o PZMEE AT iE T PIRME S : Ho— | 2RI H THose, BV e e il 25 08 [ 9 57 1
R AT A E PRk IF BA K, X B R B HAE ST T PRk n] e TR SRS $
T 118 R AR A 7R 3 B B 2 (AT S 2R U BEAT: , I HE A QNS BE B 4 B R AT
WA o H T G AT IR I VRIE , BN5E 5K BUM AT A RO 4 S B (R
1, SRS A IR B2 R (RAEFE S B R 25 ) | AR T A 7 BT 10 224 0~ D )
TEATH, G H IR B BRI 25 , 75 U >4 AR B 1 54T

2.5 6 . BA A] HE PR AR 58 E A RIS AR e AR IB A

1E Thunderbird V¥ 25 P4 EF P, MR EE 45 1, VE 4 Thunderbird 23 7] N FHZE LY 55
(55 4 XF T, Guardia S6AE J2& 85 P4 BF [ AT EUR A) VAR Z b S ELaT LR - i it e
17 1) [ N E, AS T 5 Thunderbird 23 7] 40 b 22 1 A8 F 1Y 75 i (facially
better treatment) . XL A2 T —FUECRLHERE , [RII, 25 P4 B 00 200 RS FNIE B X AP oA
[ 205 A R A 1 i ELAT IE B 7 DR G — e . @

3.5 7 . — IR T X AR [ 28 T kAT TR A

Salini Y I& A ZE00 . T HGT DU LR - VW — 2 B [RIRR 2 i [] 52 5 1 X
Wz LA BN AR 3 (] JRe A ik, 4 L < X A T L R Y DTRR B A R B i A
Z BN AR B TR AU R $E . 7E Phoenix Action YRHE 78 28, PR E A A B PR 9 1Y
SE L i O N i 4 I W= € o8 o/ £ ) TP € 2 < =22 o S P B O
R H—F B SRy 55 SR I, 25 T ] PR A% 0 0 2R 1 Tl 2 T Y DT kA R R RS
(] IR S5 22 4 J8C A 45 58 A A B e [T 1, R b ik S0 B 03 DA RE . A
i, AR B B, X — v AR RE o QSRR AN AR A BR3P A
iz 8 AR AT REVE M 9 RSNt [A] | — i KUK A A (BATS SR AN B 45 52 B R

(D See Sergei Paushok, CISC Golden East Company and CJSC Vostokneftegaz Company v. Govern-
ment of Mongolia, UNCITRAL, Decision on Interim Measures, 2 September 2008, para.81.

@ See e.g. International Thunderbird Gaming Corporation v. United Mexican States, NAFTA /UN-
CITRAL, Separate Opinion of Thomas Walde, 26 January 2006, paras.60, 91; El Paso Energy International
Co. v. Argentine Republic, ICSID Case No. ARB/03/15, Award, 27 October 2011, para.290.

(3 See International Thunderbird Gaming Corporation v. United Mexican States, NAFTA /UNCIT-
RAL, Separate Opinion of Thomas Walde, 26 January 2006, para.2.

(@) See Salini Costruttori S.p.A. and Italstrade S.p.A. v. Kingdom of Morocco, Decision on Jurisdic-
tion, Decision on Jurisdiction, 23 July 2001, para.52.
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@D See Phoenix Action Ltd v. Czech Republic, ICSID Case No.ARB/06/5, Award, 15 April 2009, pa-
ras.85-86.

@ See Yaung Chi Oo Trading Pte Ltd v. Government of the Union of Myanmar, ASEAN Case No.
ARB/01/1, Award, 31 March 2003, paras.7, 51.

(3 See Yaung Chi Oo Trading Pte Ltd v. Government of the Union of Myanmar, ASEAN Case No.
ARB/01/1, Award, 31 March 2003, para.52.

@ See Quiborax SA v. Plurinational State of Bolivia, ICSID Case No.ARB/06/2, Decision on Juris-
diction, 27 September 2012, para.§85.

(® See Chittharanjan F. Amerasinghe, Evidence in International Litigation 218 (Martinus Nijhoff Pub-
lishers 2005).
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(D See Chittharanjan F. Amerasinghe, Evidence in International Litigation 219-220 (Martinus Nijhoff
Publishers 2005).

(@ See Robert Kolb, General Principles of Procedural Law, in A. Zimmermann, et al. (eds.), The Stat-
ute of the International Court of Justice: A Commentary 824 (Springer 2006).
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(D See Robert Kolb, The Elgar Companion to the International Court of Justice 242 (Edward Elgar
2014).

@ See e.g., Frederic G. Sourgens, et al., Evidence in International Investment Arbitration 274 (Oxford
University Press 2018).

(3 See Sovereignty over Pulau Ligitan and Pulau Sipadan (Indonesia v. Malaysia), ICJ Reports 2002,
Dissenting Opinion of Judge Franck, p.692.
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(@D See Emilio Agustin Maffezini v. The Kingdom of Spain, ICSID Case No.ARB/97/7, Decision on
Jurisdiction, 25 January 2000, para.77.

2 See Tulip Real Estate and Development Netherlands B.V. v. Republic of Turkey, ICSID Case No.
ARB/11/28, Award, 10 March 2014, para.289.
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On the Application of Presumption in International

Investment Arbitration

Abstract: Presumption which includes factual presumption and legal presump-
tion is an important method of fact-finding in dispute resolution. In international
investment arbitration, the arbitral tribunal has the theoretical and legal basis for
the application of presumption, and the presumption has been frequently applied
in practice. In international investment arbitrations, factual presumption and legal
presumption have different application conditions, and have different effects on
the burden of proof. The issue of presumption has been involved in many Chi-
na-related investment arbitrations, from which we can get some useful reflections
and enlightenments. As participants in international investment arbitration, The Chi-
nese Government and overseas enterprises should master the legal tools and apply
them in the practice of investment dispute settlement skillfully. Meanwhile, during
negotiating new investment agreements, The Chinese Government should pay atten-
tion to stipulating contents of the provisions clearly, so as to prevent the arbitral
tribunals from making uncontemplated presumptions in dispute settlement.

Key words: international investment arbitration; burden of proof; standard of

proof; legal presumption; factual presumption
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