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(D Paul Stevens, Transit Troubles: Pipelines as a Source of Conflict, A Chatham Re-
port 16 (Chatham House 2009), https://www.chathamhouse.org/publications/papers/view/
108992, visited on 26 February 2018.
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(D  Stephen Dow, Ishrak Ahmed Siddiky & Yadgar Kamal Ahmmad, Cross-border
Oil and Gas Pipelines and Cross-border Waterways: A Comparison between the Two Legal
Regimes, 6 Journal of World Energy Law and Business 109 (2013).

Q@ ZNER®ERAFTHREANEREREGEFEe—5Rax A HERL —F
— B "8 JR &1 ), http://www.nea.gov.cn/2018-04/20/c_137125035.htm, 2018 4£ 8 A 21 H 7 ] .
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e B R P 2 i 35 2 0 BT (5 2 3ORER S 30 sk D & i S B ) (56 6

O “EEBIFE"NEFXDAREN GATTION B 5 F 5 MM ER “%EHF—INEs
FoH M By % i % K R, See United States-Import Prohibition of Certain Shrimp and
Shrimp Product, WT/DS58/R, Panel Report, Adopted on 15 May 1998, para. 7.44.

@ B. Kurmanov, Transit of Energy Resources Under GATT Article V, (Provisional)
Transnational Dispute Management 6 (2013).

@ C Bamberger, Adjudicatory Aspects of Transit Dispute Conciliation under the En-
ergy Charter Treaty, 3 Transnational Dispute Management 11 (2000).
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@  Colombia-Indicative Prices and Restrictions on Ports of Entry, WT/DS336/R, Pan-
el Report, adopted on 20 May 2009, para. 7.387.

@ UNCTAD, Trade Agreements, Petroleum and Energy Policies 1-2, 2000.

® K Aidelojie & Z. Makuch, Multilateral Organizations, Fossil Fuel and Energy
Law and Policy: The Tower of Babel Re-visited, 17 European Energy and Environmental
Law Review 227(2008).

@ GATTHS54Z1HME G (BFHATEEN) FREGEHTE, Zh 44
WRALEL, T RALER Fo BHIKLERTA REALINEREZLHEEN—
Wa, MEMWL LA EXEZRMAZNHEAENTLU, AN E dX - FHERNL
Wi, RN ARE A A TH B

(B See Della Thompson, The Oxford Dictionary of Current English 376 (Oxford Uni-
versity Press 1993).
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(O  European Communities-Customs Classification of Frozen Boneless Chicken Cuts,
WT/DS269/AB/R, WT/DS286/AB/R, Appellate Body Report, Adopted on 12 September
2005, paras. 194-199. Danae Azaria, Treaties on Transit of Energy via Pipelines and Coun-
termeasures 32 (Oxford University Press 2015).

@ Mireille Cossy, Energy Transport and Transit in WTO, The Graduate Institute of
International and Development Studies, Panel 3 Conference Paper for Global Challenges at
the intersection of Trade, Energy and the Environment, 2009.

@ WTO, Report of the Working Party on the Accession of Ukraine to the WTO,
WT/ACC/UKR/152, adopted on 25 January 2008.

@ Andrei A. Konoplyanik, Russia-EU Summit: WTO, the Energy Charter Treaty
and the Issue of Energy Transit, 2 International Energy Law and Taxation Review 32
(2005).

(5 Danae Azaria, Treaties on Transit of Energy via Pipelines and Countermeasures
32 (Oxford University Press 2015).

©® WTO, Report of the Working Party on the Accession of Russian Federation to
the WTO, WT/ACC/RUS/70, adopted on 17 November 2011.
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(@D Mireille Cossy, Energy Trade and WTO Rules: Reflections on Sovereignty over
Natural Resource, Export Restrictions and Freedom of Transit, in European Yearbook of In-
ternational Economic Law 286 (Springer 2012)

@ Mireille Cossy, Energy Trade and WTO Rules: Reflections on Sovereignty over
Natural Resource, Export Restrictions and Freedom of Transit, in European Yearbook of In-
ternational Economic Law 286 (Springer 2012).

@ United States-Import Prohibition of Certain Shrimp and Shrimp Products, Appel-
late Body Report, WT/DS58/AB/R, adopted on 12 October 1998, para.116.

@ Michael Lennard, Navigating by the Stars: Interpreting the WTO Agreements, 5
Journal of International Economic Law 17 (2002).

(5 Danae Azaria, Treaties on Transit of Energy via Pipelines and Countermeasures
31 (Oxford University Press 2015).
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(D  United States-Import Prohibition of Certain Shrimp and Shrimp Products, WT/
DS58/AB/R,Appellate Body Report, adopted on 12 October 1998, paras. 130-131.

@ Martti Koskenniemi (Study Group of the International Law Commission), Frag-
mentation of International Law: Difficulties Arising from the Diversification and Expansion
of International Law, U.N. Doc. A/CN.4/L.872, 13, April 2006.

@ World Trade Organization, World Trade Report 2010: Trade in Natural Resources.
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@  Colombia - Indicative Prices and Restrictions on Ports of Entry, WT/DS366/R,
Panel Report, Adopted on 20 may 2009, para. 7.399.

Q@ GATTES54F3FAE " HAHEMBLHA LG LTHEH, TUEREE L
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(3 Pogoretskyy Vitaliy: Freedom of Transit and the Principles of Effective Right
and Economic Cooperation-Can Systemic Interpretation of GATT Article V Promote Ener-
gy Security and the Development of an International Gas Market? 16 Journal of Interna-
tional Economic Law 323 (2013).

(@) Danae Azaria, Energy Transit under the Energy Charter Treaty and the General
Agreement on Tariffs and Trade, 27 Journal of Energy & Natural Resource Law 571(2009).
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(O  Colombia - Indicative Prices and Restrictions on Ports of Entry, WT/DS366/R,
Panel Report, Adopted on 20 may 2009, para. 7.397.

@  Colombia - Indicative Prices and Restrictions on Ports of Entry, WT/DS366/R,
Panel Report, Adopted on 20 may 2009, para. 7.402.

) Danae Azaria, Energy Transit under the Energy Charter Treaty and the General
Agreement on Tariffs and Trade, 27 Journal of Energy&Natural Resource Law 572 (2009).

@  Colombia - Indicative Prices and Restrictions on Ports of Entry, WT/DS366/R,
Panel Report, Adopted on 20 may 2009, para. 7.428.

(® Raj Bhala, Modern GATT Law 472 (Thomson Sweet & Maxwell 2005); quote-
din Lothar Ehring & Yulia Selivanova, Energy Transit in Yulia Selivanova, Regulation of
Energy in International Trade Law: WTO, NAFTA and Energy Charter 65 (Kluwer Law In-
ternational 2011).
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@ Vitaliy Pogoretskyy, Freedom of Transit and Access to Gas Pipeline Network un-
der WTO Law 150 (Cambridge University Press 2017).

@ Lothar Ehring & Yulia Selivanova, Energy Transit in Regulation of Energy in In-
ternational Trade Law: WTO, NAFTA and Energy Charter 61 (Yulia Selivanova ed., 2011).

@ Vitaliy Pogoretskyy, Freedom of Transit and Access to Gas Pipeline Network un-
der WTO Law 151 (Cambridge University Press 2017).

@ GATT % 545 2 %A K 8 A0 3t 4 2 B 0 L 09 3 35532, 8 A3% B o {2
TERDENE LA —FAE NN LB ddFE . & A6 E A ORI R
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(5 Cherise Valles, Article V Freedom of Transit, in WTO-Trade in Goods 183, (Ru-
diger Wolfrum & Peter Tobias Stoll & Holger P. Hestermeyer eds., 2011).

© Negotiating Group on Trade Facilitation, Art.V of GATT 1994-Scope and Applica-
tion, Note by the Secretariat, TN/TF/W/2, 12 January 2005, para. 17.
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EIEE AL, ¢

FOR AR (A N SR 1R N )36 31 558 13k, SR AR BN M S 5 H B 1Y)
FIZR & o GATT 26 5 25153 5 AHAR A, 1 5 A g “ 1 358 [ el ™, T B0 Bt Je A
AIRESEELE B A o WK GATT I AN {8 i ik = o 358 Bt i 35 A 25 s J7 1R
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TAEHE, XEE TIZAN A
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(D Wide Thomas W., International Investment under the 1994 Energy Charter Trea-
ty, in The Energy Charter Treaty: An FEast-West Gateway for Investment and Trade, 277
Common Market Law Review (1996).

@ Energy Charter Secretariat, The Energy Charter Treaty and Related Documents,
Guide to the Energy Charter Treaty,l1.

@ Marhta M. Roggenkamp, Implications of GATT and EEC on Network Bound En-
ergy Trade in Europe, 12 Journal of Energy and Natural Resource Law 72-73 (1994).

@ Elihu Lauterpacht, Freedom of Transit in International Law, in Transactions of
the Grotius Society, Problems of Pubic and Private International Law 325(Cambridge Uni-

versity Press on behalf of the British Institute of International and Comparative Law 1958).
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[FIEEACE A . TEAE TE RIS f S, 76 248 AR Z 153 Beis ) s
BN = J7 E AR (Third Party Access, & #X“TPA”)®, 28 = 5 HE ARURTRTE
EIEA 24 i e vF Hofh i (RS 2 7 o 280 UE, R A ki B A+ 22 & e
AR BE— A RIRF R PE , IR 380 2L 818 I 2% 2 el Al 25 1 20 4 - P78 2 730
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BFESC D 8 R T AR K, — BAE A8, IR AT 55 %8,

O FHAEhEEZ(HGEANR )TN (EFEFEFTD2014FF 41, &
174 71,

@ K. Talus & A. de Hauteclocque, Third Party Access: A Comparative Study on
Access Regimes in EU Electricity Grids and Natural Gas Pipelines, 3 Oil, Gas & Energy
Law (OGEL) (2011), http://www. ogel.org/article.asp? key=3128, visited on 17 March 2018.
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(D See National Third Party Access Regime , Competition and Consumer Act 2010,
Part III A; National Competition Council “Access to Monopoly Infrastructure in Australia”,
thttp://www.ncc.gov.au/images/uploads/Access_to Monopoly Infrastructure in Australia.pdf.,vis-
ited on 4 March 2018; quotedin B. Kurmanov, Transit of Energy Resources Under GATT
Article 'V, (provisional) Transnational Dispute Management 26 (2013).

2 See National Third Party Access Regime , Competition and Consumer Act 2010,
Part III A; National Competition Council “Access to Monopoly Infrastructure in Australia”,
available athttp://www.ncc.gov.au/images/uploads/Access_to_Monopoly Infrastructure in_ Austra-
lia.pdf.,visited on 4 March 2018; quotedin B. Kurmanov, Transit of Energy Resources Un-
der GATT Atrticle V, (provisional) Transnational Dispute Management 26 (2013).

@ K. Talus and A. de Hauteclocque, Third Party Access: A Comparative Study on
Access Regimes in EU Electricity Grids and Natural Gas Pipelines 3 Oil, Gas & Energy
Law (2011), twww.ogel.org/article.asp?key=3128, visited on 4 March 2018.

@ See Fionana Marshall, Competition Regulation and Policy at the World Trade Or-
ganization (Cameron May Pub., 2010); David J. Gerber, Competition Law and the WTO:
Rethinking the Relationship 10(3) Journal of International Economic Law 707, quoted in
B. Kurmanov, Transit of Energy Resources Under GATT Article V, (provisional) Transna-
tional Dispute Management 27 (2013).
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D  Elihu Lauterpacht, Freedom of Transit in International Law, in Transactions of
the Grotius Society, Problems of Pubic and Private International Law 347 (Cambridge Uni-
versity Press on behalf of the British Institute of International and Comparative Law 1958).

@ Owada Hisashi, Pactum de Contrahendo, Pactum de Negotiando, Max Planck En-
cyclopedia of Public International Law (2008), para. 3, thttp://opil.ouplaw.com/view/10.1093/
law:epil/9780199231690/1aw-9780199231690-¢1451?rskey=MjtMMt&result=1&prd
=EPIL,visited on 1 March 2018.

(3 Owada Hisashi, Pactum de Contrahendo, Pactum de Negotiando, Max Planck En-
cyclopedia of Public International Law (2008), para. 3, http://opil.ouplaw.com/view/10.1093/
law:epil/9780199231690/1aw-9780199231690-e1451 ?rskey=MjtMMt&result=1&prd=EPIL,visit-
ed on 1 March 2018.
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D Owada Hisashi, Pactum de Contrahendo, Pactum de Negotiando, Max Planck En-
cyclopedia of Public International Law (2008), para.4, available at http://opil.ouplaw.com/
view/10.1093/law:epil/9780199231690/1aw-9780199231690-¢1451 ?rskey=MjtMMt&result=1&prd
=EPIL,visited on 1 March 2018.

Q@ WEEERFHHAHHE M T HEATHE R A NS F YRR PHEEF
%, B4 1957 F(HOM R FRE A& )% 34 5 B 41 KK 43 % 1968 £ (I B 45 A0 B AR R
R AH) 1974 F(CRMFF R AADE 11 5 1974 F R A EHTARX Z(CL TR\ R T
Wil RFENA)E 124 1979 F(K BB R Z AT LR AN)E S & 1991 £
MWEFERL(EFERFEDMIFNAADESHK 92 F(EM S HERNAYE 1T 54, 5 L[]
B E & B (E R R E T E R AT RF), &R EEF, R A E AL 2014 £
HR, % 393 T,

@ SREME (EFEE AR N KA EFENE S, (F E 25 %)2012 4
2, E 136 T,

(4 Hertslet’ s Commercial Treaties, Vol. XIV, 1174, quoted in Elihu Lauterpacht,
Freedom of Transit in International Law, in Transactions of the Grotius Society, Problems
of Pubic and Private International Law 348 (Cambridge University Press on Behalf of the
British Institute of International and Comparative Law 1958).

(® Elihu Lauterpacht, Freedom of Transit in International Law, in Transactions of
the Grotius Society, Problems of Pubic and Private International Law 325 (Cambridge Uni-
versity Press on Behalf of the British Institute of International and Comparative Law
1958).

152



HE W EEWNERTOATT RS £ E 23T KRR A EA

P , st e il S 4 2K O IR i S22 125 2656 1kt s A i

T — MRS BRI L5, i A2 55, XA HiZ PRy
A AFRIERT o 8, — D EE LR B2 R 55 e — 21 A 8000h
AP —R I, A RO — A PR ARE SR . I — A O35 R TR A
(9 SC55 30 S S T A5 R SO e TN o % T el Tl BT A, i n] DL
HEIR LR BIR o v W BT E0 A 52 R BT 2 B 1 LSS R . I E Y
I RO B S TR, LA R S A B SO 55 Y T RE TR A N

HARFE 5L Ay, —J7 1, i 58 [ b 25 20 AE 2l RE G 24 45 0T 1)
SE L 73— 77 1, 58 A RSy T B A S A XSS PR R W a5 A R —
MAFAE T E PRI AR o [ PR P e MLRE 1 B8 10 25 1F, A SR 05 e i 2 2 1, ot
35 FE AN BEREL 13 35 Yy iy S

RV i AT AR T > BUE BRIk b, GATT 55 5 4550 2 R — e &M
FE 15T H 55 o RAECAER AN SR 2L R )5 31 SRR RLE | AR A R
B L NSO B R AZ AN EOR BE MR RSk, — A Rk,
A LR ), 7R PRk At ] BEAS 2 IAAT . GATT 5 5 40250 2 35 1 4 FI%E 2
A AR BAR AL BRSSO - A O S 22 ) £ 2 AR
Pa" o 52 M BRI IR R AR B B8 A i, X e TR A A5 2R T 1 AR R U
1M GATT 5 5 25 H iR 5% B —— R E AR B 58 A bt 5235 GATT 55 5 45y ad
B A R R T AR 55 . GATT 55 5 2555 2 3 BMSCEE K WTO BB 7 AR LE %
A BB E AR TP RLE | J0 300 WTO a8 55 A PR 28 5 F 22 19 e S H AR 40 7 1)
W AT BRI R B AR A AT E .

Zi LRTIA AR SO GATT 25 5 25 i 5a A i YRS 0 LI 2R B R

(D Owada Hisashi, Pactum de Contrahendo, Pactum de Negotiando, Max Planck En-
cyclopedia of Public International Law (2008), para. 15, http://opil.ouplaw.com/view/10.1093/
law:epil/9780199231690/1aw-9780199231690-¢1451?rskey=MjtMMt&result=1&prd
=EPIL,visited on 1 March 2018.

@ Owada Hisashi, Pactum de Contrahendo, Pactum de Negotiando, Max Planck En-
cyclopedia of Public International Law (2008), para. 9, http://opil.ouplaw.com/view/10.1093/
law:epil/9780199231690/1aw-9780199231690-¢1451?rskey=MjtMMt&result=1&prd
=EPIL,visited on 1 March 2018.

(3 Beatriz Huarte Melgar, The Transit of Goods in Public International Law 197
(Koninklijke Brill NV 2015).

@ Vitaliy Pogoretskyy, Freedom of Transit and Access to Gas Pipeline Network un-
der WTO Law 78(Cambridge University Press 2017).

153



RAKEBRETIL 2018 FEE S H

FHE RS 18 o VP R B I 1Y) 355, AT R ol 1 TPA  HA 5 4555 2 3K
(58 B AT SR AT EEAG LASE IR . SR 25 JE BT | wl ik T Beny BR ), A i B 2
SR RV I iR aE o B O 2 B, I S E R 2 AR 2O 2, (B
S AN aeb 5 () SO A 20t ) 8 i e S 55, R 4 P iy o o 18 S o b B Sy
ZI0) SR BABE I R, 45 [F) T il SOR R 55 . HEHRFIM P h i ai i A 585
I ARHR A, 255 ELA R A —E 1 3 AL, R, WTO B 52 J7 AT LATEAS # R
SR H B H IR B AR BRSNS SO 464 FUIrss =T A
(RIS HE [ H 5 An SR IRAT Bt A Re i i i B R, SO Ry TR R R
W TR AR BT, 4 29 i SR ik B [ 5 3 S5 MO 35 R A FE B GriE B A Y
T TG B, St v 1 25 A R) s R Rl ) % 2 A 18 ) — AR, iR WA 56 5 4kt or
(P58 A 7525 I E o PR IR A B E A B R A FETC A RS Rk AR
P, R LI 38 I GATT 26 5 2% .

(Z) B E RN

GATT 45 5 4555 2 3 0y AR B L] — 7 T 225K [R]85 7K P 2 A4 18 L 05— 5 T
N FE TR A S =T HEA L H 2 GATT 45 5 25 B A B LIS ) SO RE7E e R A
T 2 5 PR R AL, B R REAE B 20 AR A T8 NI+ a5 . 485 —
P AR i ) s 1 T DS i o PRI

WA (e N 2 N 20 ) 3 31 45580 3 3k (e ) , i 5 TR SC— 3% SR 3R T LA
AL A5 S T2 5 8] OC 3R ZATAT A S I PRk AR . 33 LAY A O [ Pk B0 45
(1) 2l i B R 24 ) 565 38 4% 585 1 i 47 1 [ s KR , (46 45 20 L I PR T 5 L — M
AR N S AT . VAR — 3, X SR AR ) R T LUK RS T
My 22 8] AT TR O ] B DU 3ok S KLU AN 5 5 9 A B 1 Bl e =2 DA e
KFR . TECYEBGY S5 LA 2 )5 31 S5 AR B 7 VRS JE AR IRER 5 255 2 3RS
—/] R AR D 3 R T [ it i 45 38 s 0 JE R TR BRI, mT IR 3 (4
PSRN LI 31 5550 3 3k () 185 | 155 I )

125 32 D DO A ] ik 4oy il 3 o 2 A0 1 60, G0 SR P R ) BE A 88 ST B
Gty 1) e 2 B B B, W 2B A R ARk R, 2/ BRI . 33 B EE SR Y

O (ER*EmENA)EBLE 17T  FREATHRFETRE%, NRERERZHAZ,
KA EL (DA B ERK LN ERBA, #A LR RS EEIE G AR AZALHE; QER
S AEANBEGZ LR EZT N EEFE Q) —RFEERN A XHEEFALT; (HES
SOAMEZ T, A FEHORELERB R G Z AN EFERFEN, 1E R E FEE N 2 48 &R
#.

@  kFA (WTO % A R W #F 52 ), (O 4235 502007 £ 5 3 1, % 131 W .

154



HE W EEWNERTOATT RS £ E 23T KRR A EA

F L T DA i 2R O ] B A 3 B U AR S I8, (B SR R IR
W, A~ AR g WL R — bR B2, B 1 TR SRR & TR AR
I (BEZ R AR) G ik Sy al AR 15, BURF I RDLAT AR LA IE VAT T
A" VX — RS T A IE R ESR, BV A S5 S BET0 O DL AR LAY
fril e FEEPR S IEMEZ R, WTO A& W] BE U 405 =2 A 2R . 23—,
L5 5y BOR R G RUAT DL TRARAR 20— BP0 P (A Bk e s B U A )y
FARIRRE M ATE) 5 5 =, X AT PR DR E YA AL A IE R B AR R o 2 W
WU Py 33 37 T AE N [ B 5 2 B i — A T G W AR R AR PR, /D Ty 2 TR B
LN B JE B B S il i A7 o B AN B 1, T 3 1 B 51 5 i gt — 20 A il
b, XA By i WTO g 4 4 59 H B 2 — o 538 A3 35 I 0 o8 WY 2 ) A
GATT H B IRAE S 10 22 (AL MBO A AT 5 920) o 952 b, B W] U2 3
THEA WTOTERIAZ o “BRES 10 2T ALE 9 5 S i L A A Z 81 R B 2 F-
I8 TE FE 32 WA B T N R AT 22 S

375 W R TS Ry — B R TS 5| N2 5 2550 2 s e v, il T LUK B B
“RHE L ABEHE 2" L 50N I A5 TE 18 T T8 1 ARz i 1) 19 75 94 vl DU
B[R] R K- B A i e R 2K i 5 [ i a7 — A SRV ST R BIeAT 35 [R)RE Y L HEA
VO A AT BEPE AR PP, Wit Ul ] LB R L 2 P2 . “WTO SR 7 b A 7 A
ALY , A5 BEk B SR (14912 7 , (4% J7 #R A TR K1 A 2E A Bt i m] e, 76
TEZ BTG O US4 5 PR MR, R WU ED i 2 GATT 5 5 %% . 2, 1k
Plos A5 AR b, RIS S50 e A8 R AR B A A, IR AN idi [ GATT
555 %0 B H A2 T EAURSP BYIE AR 8-Sk o E, 75 XX LSk E 2
[Ea] 14 o SR A, 3 Ao g R 17 3 B Oy 9 B AR R ) 2 5 AR, DR 2K [ L A o 5 B A
R ZS ]

25 L RTIR X RMR R T S 5 AR 2 AR AR R i B8 1 #R R — AT AL

(D Steven L. Schooner, Desiderata, Objectives for a System of Government Contract
Law, 11 Procurement 103,105(2002).

2 Sarah Biddulph, Through a Glass Darkly: China, Transparency and the WTO, 3
Australian Journal of Asian Law 59 (2001)., % 5| B # X4 . ZEF (WTO % 5 B 5K % W
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(4) Danae Azaria, Energy Transit under the Energy Charter Treaty and the General
Agreement on Tariffs and Trade, 27 Journal of Energy & Natural Resource Law 572
(2009).
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The Application of GATT Article V (2) to the Freedom of
Transit for International Gas Pipeline

Abstract: Energy cooperation is the top priority of the “Belt and Road
Initiative”. There are many countries involved in pipeline natural gas transit.
The regulation effect of bilateral agreements is not ideal, but there is no bind-
ing multilateral mechanism for energy issues between China and its energy part-
ners on the “Silk Road Economic Belt”. “in GATT Article V”has the advan-
tage of adjusting the transit issue of energy pipelines. Article V (2) establishes
freedom of transit and establishes the principle of non-discrimination to guaran-
tee the realization of transit freedom. The application of this obligation to the
pipeline gas transit means that it is possible to allow other countries to build
new pipelines in the territory of the transit country, or allow other natural gas
shippers to access to existing pipelines, which is called “third-party access
right”. GATT Article V (2) does not directly stipulate the obligations above,
but the “freedom of transit” in Article V (2) should be construed as a pactum
de contrahendo to reach further agreement. Interpretation of non-discrimination
principle in Article V (2) with the principle of transparency can also be inter-
preted as the possibility of an equal entry into the pipeline.

Key words: freedom of transit; Article V of GATT 1994; pipeline natu-

ral gas transport; third-party access
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