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(5 H E bR o ¥y a4 B A TR 29) (United Nations Convention on Contracts for the In-
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EAFMUGZE(LUFHRSEFRBAR") P, Y30 K5 N R E R = d
Frik o AT F AR AR ZE N8 FH CISG B 4 il , % F A 238 I 19 CISG Iy A& 95 [H 41
PR A R CISG WA Fril, YU B3 5 | A 29 M vk v 1 (e — R s B0 ) LA R Rl
P CISG AT R . “ e N RIEBEIF AR #5255 A k. 7EXT CISG 55 25 4%
f et 3 BEIA R “ L P B H A 5 3 % CISG H & FAR A 35 24 2 s i B A, SC
FEATEAEAS A BRI BRI TG 00T, BEAE FH D2 Wy sl 85 18 4, L 4T 2440, | A7
IR SRR AT LY . X — AR % [ T 24 B KA 4129 M 35 %) CISG
A 2 f B, H AR T 5k % CISG 2 25 SR B VAR 1Y CISG BF
FEEA P B AR . LA T L PR i A RGEBER U BRI

K EF TR T AR, R AR MR Gk K = SRR,
S, HA R AIRMRE”, A e e AR PUTE B I IR R A 457, bt e 1 A B 5 | AR [
NNy e S A P NEE ke V1) o R PR WO = 1 S B3] e S [ = RN (R0 S 2 L
FAIRMRE AR X, S M E L BEE H CISG 1] R B 3h 25 g B
I Il B vl 2 TR 3 U VPR A Sl B R R IR 46 . Y& T IR R $2 0 5 Z 2 B
VAR, LR O [ B e A R SE e M 5 A AT B, s R IBM S5 K2
BN F HRTITES A b 58 2 HERR CISG rYiE H L i AAT 1 #4815

AR B A, TR, B TR e s A [ i R 45 24, 7 CISG it B 32 e v ik
T RO S Y ) B 58 2 SCRRRE” i IV AR A U b 1 i g R [ s A 1 i
R o FEIXPFR 7 vk IE BE R RS AR 2 BT AR 5 0 [ N 9 3R AR %k BE I e B
AME . XL AR LI AR AR HE T R 3 R R B vk
F X TEA AR A X —HE i, X, T R R R R RS A A

O HAREGARFRQOBIRNAFE3SEHRH,

Q@ BEF.FATEANALM—F 2R, Mkm ARERERL LT AN KREER EHEAE
ik MAEE B 4R KR E w RALE, AR R EH X E A4 ME#, CISG M & T A%, CISG &
BE(EER-FER)URB RO FRFEERN TAE, ((BREEEREHHE SR LH) A G %
FRELE)ORFERENRE, THEHAARER NS A A CISG A EHTARERHREN X
s, A B A AR B A AR — W A R ARAE R 7 % AR5 JF CISG M AR % R F A
B RN T AR R P  HERXEAG M EaE, EEFKRTEHA EKCISGHA
WM — . TS EE R E S B A%) A 0 M E L) T2 CISG B 4 i 2,
FAHWE T B, ARENRENEERETEY, F A AEEEAS X TAEER W
CISGRL ZAHMERE—BLWEK, LR ANRERER TG EACHEEE TR E LR L
L) Al ERE LR,

(3  “Consequently, an easy and expeditious possibility and willingness to repair the defect excludes
that a breach is fundamental---This reasoning also applies where the defective goods can, without dispropor-
tionate additional efforts or in the context of the ordinary business activity, be used, incorporated into other
goods or sold (albeit only to knockdown prices).” Franco Ferrari, Fundamental Breach of Contract under the
UN Sales Convention - 25 Years of Article 25 CISG, 25 Journal of Law and Commerce 501-502 (2006).

@ ZREEANAR(RLEERGRUBEELRAA) NG ERBERT LB ER) (SR EF)
2020 47 % 5 M1, % 136-147 W, 4 #% - (3% B % be 3 i CISG B9 JF L i [ R Bt ), (3 % )2019 4 % 4 31,
Z191-192 o FAE A (3h CISG 4t — M B R o &4 40 B A ) % 69 & 4 ), (ol R U 38 K 2 4]
(AXAE 2B ZH))2018 FH 3 W, # 71-87 T . AR HFF Ge(ERHF 6 RAN)RBA T
(B EERENHE SR AY) LA LR E R E ), (B EFR)2016 58 1 34, &
149-161 T o A #e37 - (I B AL 3 46 20 AR 09 B R AR 5 07 sk R T ), (P B R ) 2014 4 % 2 1, & 240,
243-244 T
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A AT T PR o R — 20 M, ok A T R 5 T SO R R T A A B IR
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TR B ARRE (0 A A LR SR (B e LRI S = AT K 3 S
BETHOTRZ IR A Gl B CISG fRRESIZ I , VAR Hh [ 52 32 SURPRE ™ T AR T A =128
B AEBCEERN L, 55 DU PRI BT R R BISARIE th A, 2O A T EE A, $R
“ FHARRRE " 2000 AL B PR B R0 IR UEAE " FAMERE” Z 50 R PR AATL R B
PRAYRERE . S TR AE RN PR 7 12 Z (] O G R A T 04T

—.ERREEFAN BeBRE T

(—)“BIRERN=E S TEK

P R AR FIR R 245 LU AR 977207 (autonomous  manner ) fiff 5[5
PREc2d . BIR 7, BUARURIE AL B AR R S FAR A 19 E RS FR
BV BRI T 2 29 2030 A SRR & 3L 7E 520 B B R R P L e . AR R
B RS T A . X — B K, O T B 1k E PR g — 1k i FH 22 2006 45 [
PR T 11T 75 2 A5 3 A D D) P s i, 7 R P 3 4 4 At O 1 ) R AR 2 A A 3L ) e
Gp— PRI — 2. G, SR LT O R g — IR AR A W R R (), A B
B I B v R e AR

CISG % 7 £ W] W Ry axX — B S 1 7= . 9K CISG 5 7 455 1 3K S UAR R AR
I HIR MR i), O(H R R 2 B SR AR A B CISG BRI A VAl R 7
2, VIR EEA A

85— E N 5520 5 E A ) FLA R AR L LA R B R BRET . 7E
AT R, 252002 B MR I — 3008, X — SF SRR SEI . P R CISG L1 A
A E PR R 124 RS R, HAR I & ORREIE i [= P i LB, T 200K 7
ff BRI ) R4 S AR R PR 52 N AT, O— i, < PRk R R A Al RS R A

@D See Bernard Audit, La Vente Internationale de Marchandises: Convention des Nationas-Unies du
11 Avril 1980 47 (L.G.D.J. 1990). % W 2= iF : (it Bl Fr K 7 % 4 4 3£ A DERREE4A4 S5 ERA
EWARFNWA), CEFR)201TEE4H, F 1107,

2 See Sergio M. Carbone, L’ ambito di Applicazione ed i Criteri Interpretativi della Convenzione di

Vienna, in Guido Alpa, et al., La Vendita Internazionale: La Convenzione di Vienna dell’ 11 Aprile 1980
63-88 (Giuffre 1981).

® CISGE T4 % | AL EMBEAN LB, N A R B A 2 0 B e MR A e ok 3058 R 09 48 —
UBEERH G L EFRENTE.

@ X—BBAPAARETCISGETHE2HMIAT., CISGETAF 23 EX THEERREA
AN IR RAEZ A, T AN R A AR B T AN A o F L, R B Y ek A — i
TR ok e, R AR — R B G LT, A R 3% BB E R AL R T OB TR

3 “And for interpretive purposes it is irrelevant that once a uniform substantive law convention en-
ters into force it becomes part of the domestic law.” See Franco Ferrari, Forum Shopping Despite Unification
of Law, in Collected Courses of the Hague Academy of International Law 208 (Brill 2019).

©® “To read the words of the Convention with regard for their ‘international character’ requires that
they be projected against an international background.” See John O. Honnold, Uniform Law for International
Sales under the 1980 United Nations Convention 136 (Kluwer Law and Taxation Publisher 1991).
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] 28 Z- Ppak i) o ST (neutral) B2 o VPRI, RV 2% 24 68 FH A0 ME A bR T 2
FIAAR Z T B9, 240 CISG H i “ & 31" (reasonable ) . “JCAL” (avoidance ) | “$61 3
I 42" (dommages-intéréts ) , “ AN fE B35 5 48 a2 [ 9 ik AR IR 6 N o 9 —
AT, FE B ” 2 B, 70 8 2% 240 B AS BB P A e ) D 3 B P A R R U R B 15, gl
38 75 2R ) A A Bf CISG B, AN I Pl R L fif A8 R [ PR 7 o Bl e SR BB P e S e 6

0GR R PTIE R B H AR G —7 0 FR AR A B TR A 25—
EH . MR HBRE B —E BRI, 7 i R =5 it 0 2 29 19 i
FE, K BB 12 Wk ) A ] = AR X 5% 208 H A [R) e R, ke e Pk e TR BE i B4
RZ A AR AR RE  E Bk 2 28 T4 B B Nk b 5 B 2R 152, IH A
H 847 55 LAkt 00 55 29 578 [ B A AR b 2 0 7 R RS g — . ik A&
HORAERARIERNER, 5% —"X—HiFE, ©

FESE R RIS E E PR R 21k Z S pie gk, R FRIRRS 7 1k 1) 202 RR
eSO TR i o BN iy IR 67 S R e = K S eSS = e 4 T P 1)
VR ANE %y Gl = Riey i MU S IR o S s iy s B il [ /NS R 3
EL T EE AT AT TR RESZ A . WAt e, R a5 P IR il i 9 & 30
ATRE & A A4, DRI G s SBSOURT | EU AR Bl S5 A 4 i A7 7 2, BE SR 4 1 5 A O
i, BRAESRAG L AR o Bl LA Ry P AR e U S A 4 R 0 Bk, S R VR R SR A
TR WU sl s 2 — SR CISG 55 35 2% 55 36 4%, S 7 T s A5 e i
BE AR o 222 vt m A B AR 5 TR E O i = ik B ) = ARSI,

O MFwfAEE P HHRAREL,EREEFE LA, XN LAT RGP L iz
=, A HIEF Fik g FER7, See Michael J. Bonell & C. Massimo Bianca, Commentary on the Interna-
tional Sales Law: The 1980 Vienna Sales Convention 65 (Giuffre 1987).

@ See Michael J. Bonell & C. Massimo Bianca, Commentary on the International Sales Law: The
1980 Vienna Sales Convention 74 (Giuftre 1987).

@  See Franco Ferrari, Uniform Interpretation of the 1980 Uniform Sales Law, 24 Georgia Journal of
International and Comparative Law 200 (1994).

@ See Michael J. Bonell & C. Massimo Bianca, Commentary on the International Sales Law: The
1980 Vienna Sales Convention 72 (Giuffre 1987).

B See Bernard Audit, La Vente Internationale de Marchandises: Convention des Nationas-Unies du
11 Avril 1980 47 (L.G.D.J. 1990). Michael J. Bonell & C. Massimo Bianca, Commentary on the International
Sales Law: The 1980 Vienna Sales Convention 73 (Giuffre 1987).

© BRREEAWN—FEE BN, 3R URIES —E K, B B & AT 1 R
AR, R b A R B M T CISG AR . A WA (A CISG % — B R E A F 54
SEH R B AT M), Ol R AR K F A A2 A% 1) )2018 45 % 3 11, % 71-87 M . See Fran-
co Ferrari, Uniform Interpretation of the 1980 Uniform Sales Law, 24 Georgia Journal of International and
Comparative Law 184-228 (1994).

(D See Michael F. Sturley, International Uniform Laws in National Courts: The Influence of Domestic
Law in Conflicts of Interpretation, 27 Virginia Journal of International Law 733 (1986). Michael J. Bonell, In-
ternational Uniform Law in Practice - Or Where the Real Trouble Begins, 38 The American Journal of Com-
parative Law 879 (1990).

ZNIKEEERT 7%% R 4((HaEEREDHEE SR AL H A EHEELE), ¥ 46-47 7,

© See Saenger, UN-Kaufrechts-Ubereinkommen Art. 7, in Franco Ferrari u.a., Internationales Vertrag-
srecht Rn.4 (3.Aufl. C.H.Beck 2018).
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FREFG], WL T4 7= A T A B fa B A MR B8 , R AT DE SR AFTE Bl o
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Bide th , R 2 S AF R ML 2 A, FEAR I CISG 5 35 2% 5 36 45t AT 43 M), 18 51
R EA BRI o PR R b A A ) e RS L) SRS 459 ARG AR R 1T
TE S CISG £kt , wWhZ3i 2% i L [l bl ot Ak 8 — i FH 00 75 2 LA Rkt [ s 52
PR E R TR . CISG B2 FUE HIA MY, N UFRIE A G — B 1 P9 3% B & S A #L0)
B Fe , 5 P B e e 2 B D CTSG 25 SCHE e ARy AR AR5 35 4550 13K TR 4 F AR A58
B, 95 A R AR AR 238 024038 F T R — RS Dol & (6 i B i o X T [ bRt &
52 5 0 B (R 52 0 1 L ARl B AR B — s R TR B T
VE ATAZ G e XS T Al R AT RS BT, S A S A AR S A,
B PREE, St AXX A T B Be R IAE 325 i e AF e 5 A AR
ﬁo @

ARk, e vk BE LTt i 1) TR 4N < BRI R ik . RE RS AR LR T
2023429 H 27 H &AM T8 UL b« iy — g 7 g R 2845 ) . b VEBESF EC 4 W)
LR A A T AL A PR W E PR GE ) K 2 A TRy % (LU R FR“ECA R L") ¥
J CISG [3E o 1 ZE X TARAR 11 20 BN RE , VT 95048 1 3 T Hh g N R 92 B R A R
BT R RTT I AR IEBLELR A % RIS B E bR 5 7k 2 5t 2 (i
A [ B 62 4 B 5 ) N 240 ) J ) e A B Y ) A R Al AR R R A, B2
FRAFEIONE , (0 R By 285 A PSS s ae AR W S 45 52 9, I ASAG B CISG
FLERRATE 2 B, TR e s N R 7EBE T 2023 4F 12 H 28 H &40 T+ =4~k
F 2 2 3 P ) B 2% 240 0 [ o 163 451) S 7R S 41 ) o He b i) B % 4 A1/ ] (Shaphar
Group LLC) 51 ¥ Bt (Fp ) A PR 7 PR L 32 A WA 2y 52 (DL R/ R 4
2 U RN T IR . R4 2 — B A [ Jo R I Y A it
Ao dEHTTT S U R g N R A B Ay, R R B ) 26 565 4% R BRI A2 B ik AR AUR
™, 1115 CISG 55 26 45 HILAE B2 “ MR 3 SCARF ™, [ s 4% 24 15 [l N v A A AN [ B
SEI, PR A AL el F vk e B 20 1 T “B0MR 8 SCA R, SEBw I, CISG 26 26
SR R 3 AR R — R IR AR SR A IR RLE . CISG 4 26 44 )2
T ELFERE T BB = SCA R E 5 SO P 5 I . i A S
P SCHIAE T SCAR KT, AR S IR TE T, IR T 27 B 2208 A R R ) i, i
SRR KA H PR S A o LI % BN A SR A i e B A R $ ), CISG 4 26 4%
TR R RIS Mt B AR AR o OB Lk el P R 32 S AR SR FE I
B A R R T HIR R

@D OLG Frankfurt, 29.01.2004 - 3 U 84/03, Rn. 24, https://openjur.de/u/295201.ppdf, visited on 18
April 2024.

@ BGH, 02.03.2005 - VIII ZR 67/04, Rn. 18, 28, https://openjur.de/u/346127 html, visited on 18
April 2024.

® CISGH2604ME “EELRABMAEN, bMmE—F SEAL B E I, FHAR

@ CISG #2643 FEXKFHE AT "4 L, ¥ X LAKZ: “A declaration of avoidance
of the contract is effective only if made by notice to the other party.” % 3 X & £ : “Une déclaration de réso-
lution du contrat n’a d’ effet que si elle est faite par notification a 1’ autre partie.”

® ZRMEVEE - HEEFFER - ((RLEERRUHEELRAL)TE), ZERF, Lk
H A 2006 4 i, # 86 T .
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AR CISG Fe & SUA Bl M AN X FIG IR ik 5 58 , %05 A T Ak
AL B B T B SR AN, HL 1B S L Al BT TR A AR AR R 2 . BEX S A IR R
7 A BEIS AL = EALHE LU DU o 1

1.4 FIR R B/ B s mT S

MG L R AR, P B ME LA Sk g R O PIRAE S TR TR R
MKHE TR URAE A TE B RS R v % [ P o M A oA e e [ B 2R 2 2 — A B4R 1 G
BRI, 9 CISG 1Y% 24 % 5 293 - 2234 1% (John  Honnold ) 78 I [R]85 I () 25 i
TR e SKIKAREE BN, S A TN B B AR TG 7L R — A8 0 3 e A #
] B 2 2 s R [T DM Rk R I AN BRSE

MEEAAR G KT, G — kAT E BN B BR Y o 76 ARAE 5 Tl [ P 754
BEEBLT , R A 1 4B 0 T EEARE S DA R [ B SR A A O R SEBR . BAAR
S ERBEI DL AR R A 4408 45 20 (B e 2 3 P A i+ A9 02 TR A2 AR [ ) e
P o RS | SR BRI B i (1 4% ELARR R Y CISG R , T 5 [§ CISG H ik 1l
[ CISG HI 3k | B KA CISG FIFIEY S, DL bl v 35 A 58 M 191, s SR Al ] B S e
FEEBGIA N B BRBUT AR, 2R U R E PR SR 7 R S A P
Mo SR, MRS58k F |, Ho\ W B8 77 7 460 5 (e 1 M S B 2 s i e 5 O P Ui
INERY S G RIAR . X — AR BEIECGE T E PR 205, BT 5% 2 e fm ik B i
o | A ] R L) A A 8 e AN AF A DX

2.4 AIRMRBE" ME LIRS —iE

{UERMG SRR —A A R IR RIET AIRMRE, WA R DR IE AR A 84t
— i3 P, PR R B A% R B S TR T MU A A HEAT R, T BEAE LSRG < A
fERE” . I, A WL B B 9 5 — , FE s/ 5 P R MU IS 00 T, 38
T BT I o (HR EPRIE S — T O ) R BT AR, N Fe i 1
) S S BRI o LAY 55, Anng S T — A ) R B AR R b ) — A [ R B S
B, DT J O P SRS i 2t CIS G e — ) B R A g Sl e wig 2 @

(D “The mind sees what the mind has means of seeing.” See John Honnold, Documentary History of
the Uniform Law for International Sales: The Studies, Deliberations, and Decisions that Led to the 1980 Unit-
ed Nations Convention with Introductions and Explanations 1 (Kluwer Law and Taxation Publishers 1989).

@ HFH AT EE B E A CISG #y 4 i, JF 5 L3 “U.S. CISG jurisprudence”. “Whether by
national choice of law principles, or in light of a contractual choice of law clause, U.S. law (i.e., U.S. CISG
jurisprudence) may be the law applicable to the international contracting parties’ dispute.” See Ann Morales
Olazabal, ef al., Global Sales Law: An Analysis of Recent CISG Precedents in US Courts 2004-2012, 67 The
Business Lawyer 1353 (2011).

(3  See Peter Huber, Typically German? - Two Contentious German Contributions to the CISG, 3 An-
nals of the Faculty of Law in Belgrade - Belgrade Law Review 150-161 (2011).

@ 2Btk e B E IR 88 o Bl 2 # R R L), 74 MO 2009 4F 1L, % 172-173
o HEFHEHEMNRFWNNSUFRE, BAF b 5 18 B % bt 42 8 CISG B £ 48 3% 5] 4h B A 6
ELEETRSESEE, EEEREEMEHARFATEANSTEELMERGH R, 5 HEEA.
(it CISG % — it #& B3 Al oF B A A E A Bk 6 32 1), b R 56 K 3 4 3 (A ST & #2170 ) 2018
FHEIM, FET,

() Bettina Frigge, Externe Liicken und Internationales Privatrecht nach dem UN-Kaufrecht (Art. 7
Abs. 2) 344-345 (Peter Lang 1994).
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A W 5K FE TG E S B 0T, BT DL GE i R 4% [k B AE i R CISG
Ff 52517 JE (take into account )4 [E LB X} CISG #H 7] 25 3 T VE B ffe B, A2 ik 48—
B SR R E A RN B A ME S i r A1 L B I B AR RME . H TS CISG AH ¢
) SRR P AR AR B T — 3 R T, (ER LT A P e ) B 38 T i 2 25 A8 5
46 K280 DA E 7 U, R BB G 010 e R se iy s S e sty . 5940,
R R4 2 2% A E B R A [ R B E 32 B B el AR S 52 ), X T A1 ik e
PG TE 25T /0" B 1 AT (BRI 25 1 A RN R i . @

3. HIRTRRE R T 46 24 7 ) 7 A S [

CISG 5 7 55505 1 T TR A 2B N Y 2% SR = A2 3 A R I PRk o
PRI 5 —E O AE R . BAR FE LS A < I BRPE B B SR B CISG il S7 F
WYL, T IR A T AR, DARE 5032 [ A S SE e, AR iE 4 —aE . HUE K
P 25 R BEIA RCPE BN < 2 ) Rl Btk i 7 5 e i N 2 8 —ai L 45 H
T AR T 5, A TR .

AR ANTE Tk F N AR EPRYER” B SR 4R 20 )5 2 oot CISGIF &
T8, AN 245 4 2 T A R R IR BB AN [ R 2 L 2 B R R R 0% [ B 62 0
BA TG — B0 KA BT E bR 5 2 ik d s (R st E PR 5 A R . X h)
iR TP N IVANES] 7 Y = ST D O AR Tl 5 : M s 1 <=1 1= =S 117 i3 |
CISG 2 7E HA At & 4P GRS B 1046 205 Z [ 2R A 2 PR A1) o (B A [
PR 52 5 1 25 DL s R A5 A5G F CISG e R ) g - Bk B B PR 52 5 74 22 A S e P
VIRESRAS 2 He A2 B9 A 2977 T HAS 2, AL — s il DIIEH : S ) i CISG T+ 1988
1A T HAERD 1A ER TGS AT 25 kRSB BORUE T 4% 32k A
2T R E A

MR SCARRTE, AN E PR RIAE , fEiB KRG — et f2rp o T (f e
ZEREE CISG, il F AniE A vl B o b H A B . AAR A i R F#IG RN R
BB MR INVFEBAZ AHE L R 2 TR R US4 ), CISG Hix SE 3
MR YL SETZ 1 SO R SR AT R 2, SR DR R A 2 T R R Ik S [R) L R R 5
A5, XUOHUE JE T EOR 2 PR AR AR B gl 2 ) 45 [ ] P 1k A i S )
A ESER RN . R R XTI SR A AR I AR R ik
SRANUFRTE [ N A7 A R T 02 0 7. 2% JE 3 B R, DU SEZ B |5 CISG SCASANAF , M ik
TR TR R

O o, BT AFEF IR MEHZIEH, AHFEL B ERAM, S REREE 2L
FREWM EEARE ZEE LA AE BN EE, K5 X H I 4T 2 b (analogize) 1 X 2 (distinguish) o
T AR % R kB 2B I R AR b, $ E E AL % A ok 09 2 AP T, O 48 5 KI5 A S LT
REW EMETEEFAFENEL ELEBEALAM., TR —HEFTRLEEAEZRAEEN IR
% % . See Paul Schiff Berman, The Inevitable Legal Pluralism Within Universal Harmonization Regimes:
The Case of the CISG, 21 Uniform Law Review 25 (2016).

@ BERABEREN &L RN EE(EANEAENR)E 3L LT EEPOAN B X
# 9% P By H AR | . See Oliver Dérr, Article 31: General Rule of Interpretation, in Oliver Dérr & Kirsten
Schmalenbach,Vienna Convention on the Law of Treaties: A Commentary 521-570 (Springer 2012).

3 See Helen E. Hartnell, Rousing the Sleeping Dog: The Validity Exception to the Convention on
Contracts for the International Sale of Goods, 18 Yale Journal of International Law 49 (1993).

@  See Clayton P. Gillette & Robert E. Scott, The Political Economy of International Sales Law, 25 In-
ternational Review of Law and Economics 446-486 (2005).
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4. HiRfRRE CB T g —ik R AR A H I

“HIGMER RS —E AT B2, G —E A SR TFB, A RS
—IERAWARA B Y . Gi—7E R AT R B & H bR, 20800 [ PR 5 5 R R AS |
TEREE PR G R . X AR RIEE R A M S |, SEBX — H AR AR 2 2
FTAANHEBR A 291038 A, TR 25 2938 FH B 45 SRR IS DR I Y sf AR & B R . 2
“EIRIRRE AR X —ZR AT, 472 H W XELLSEEE, X — RO AE CISG AH OC S
LAIREZTE I

TE IR, 7 DAV e o 38 0 22 1R B0t A o, AN RE N R CISG 22 M i . L T
1988 4F 1 CISG 4 277,324 R 1k, FE Ik Be B #LAY 5 CISG A Gy ZE 4 3L 400 4, ©
SRR CREEENANX — RS MR S5, CH b 22— 5
M N (el =LA ) = sh e PR HERR CISG 13 H , I I 7E F CISG 48 B 1) “ B #i 14 ”
(novelty) , B HANJE M3 A GR vk, CTERUARIRIL T, QSR A0 SR ik g 7™ 4% 3
PEFR R, st — DRI RT3 1408 F CISG M E T .

FEX — [ L, S5 B () 451 -2 5 TR A B RN . CISG 26 8 4557 3 e i & [l
fi BRI 55 5 [ g 1 SR UESE BN (parol evidence rule ) f77E— & F2 & W5
I SRR )7 2 5 A Rk R — A3 3 A A R RN, A 2 RN LA HE B R
SEESE AROCR B LR T A R SR . GRS — ik g ) 56 2-202 45, < 113k
UEHE R0 248, a2 5 A ) R — S SO Z [ B A e 2 e R Rk
B2 BT BB L[R]85 Ak s A AN BE A FH LA A5 el s 3 iz A5 T S, mi ARl H
TR, ©5 3 EENIEA L, CISG REL T —Fh T4 S kA 19 & Wi B ik . CISG &
8 255 3 BRI EAE MR A RIS, X F IR ARG TE 2= A Z [R1Af S7 (A4 ] 25 15045
2 VBRI S F5 S AR AT oM T LAGE 2 1975 JE (due consideration) . “CISG &

® HLCISGFE"#H%5

@  See CISG-online Database, https://cisg-online.org/CISG-by-jurisdiction, visited on 18 April 2024.

@ MREEXEFHHI, LEXRFEN G CISGH X EHEE, 5EF UCCEHHHEMLL,
AR B . 2008 4 X B % B W 2 Y CISG £ tHEUE 15 #F,2009 4 5 2010 4 % # &9 CISG £ 4 &
EMBCPAFENTH) . BRZFH TN EEE K FHEE CISG A X % 4 4 & oy 3 3 4 1 b Ao
e, B2 B E 2023 F By B AE R E X — T &K LI, See Ann Morales Olazabal, et al., Global Sales
Law: An Analysis of Recent CISG Precedents in US Courts 2004-2012, 67 The Business Lawyer 1351
(2011).

@ IEFEFEHE:F— RN EEE, BERLHERACISGHEN T REd A RERN, X T
* G A E E A CISG % 5 % & 89 % th , 7 % L CISG-online Database: https:/cisg-online.org/
CISG-by-jurisdiction, # =, % [E % B £ M4 % B 4 20 it F a3 2 ZA0 7 CISG W Al M. B b £ [ %
S E O IF % CISG 1R 72, B 8 JF % 1% 32 A2, 90% iy 3= F e 4, R 44 H1E b %532 £ . See Ingeborg
Schwenzer & Christopher Kee, International Sales Law-The Actual Practice, 29 Penn State International Law
Review 438-439 (2011).

(3  See Steven Walt, Novelty and the Risks of Uniform Sales Law, 39 Virginia Journal of International
Law 687-688 (1999).

© See Uniform Commercial Code § 2-202.°F 3t , 5| AAMESIEE R EHE AR, 2 & FE UL L
MAEF T EFERNZESWAFEN" &, 2B %R H B F £ 28 . See Karen Halverson Cross, Parol
Evidence Under the CISG: The “Homeward Trend” Reconsidered, 68 Ohio State Law Journal 133-160
(2007).

@ CISGHESAZIKME A —F LEANNE 5§ R — kI 0 A B A W IE R, BT
UHAREELZAXN—VEN, BERAFEH LFAZBEH L EM T FRE FO L FEAR
JE AT N o
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I A TR 5 9% [ 10 Sk UEH R0 ) o 2 A T, FE AR TR, B i 5 )
JIT o5 8 AN

I F 3k B R 55 CISG AR S 1 VB 26 X7 T3] A B 47 1 R FH HG | N vk b i 1
SLEHRFRI 33— BN 3B R T CISG 45 7 4545 1 5 HLAE I FIAR B . MCC
KILA A E VR FLIk ST a5 g B B A R 28 (LR RR PR 2277 ) iRy 2 S8 10 1 A 4
Mo VR K EYREGEAEZ R TS| T HA E 5K CISG HI]  CISG 2+ # 2# 1
JEINH, CISG 26 8 255 3 U 249 TA by 2 Xk 56 T 1] P 2 v 10 Sk G40 R0 ™ ) 58 4 75
T o MG, M R FIPAT B T SRR FIR MR AT 2%

B85 BRI, 76 55 [ [, 2] 20 Hp A0 R R 3 7 23 01 45 PR 8 e ] CISG
P LR O 1R CISG W 2% B 23 T ¥ , 7638 ] CTSG i A 454 3 1
SLUESE LI (4 A3t . CISG ¥ 1122 5t 23 SCRF T Wi 8 28 e W LR Ry 26 [0 9 g 40
etk F5] (leading case) , FEiE— 48 Y, “ Ui & R 24 2F A\ AFAedE FH 0 Sk iEdE R
R L, IR 4 AT IR CISG 55 6 2%, HERR CISG 45 8 4555 3 s ™. @ ix— [l & FEk
FEERT RIS AR R I IR TS

B % 58 e CISG )2 bt 23 W Il B2 A & [ 2 L5 | & 1 WA THI Y 3L 5E - 5 — , CISG
55 8 SRR 3 K IN IE 27 TR A AR AS B R O 1Y, AN B AR AR X 1Sk UE AR R
M”58 5 . B, T3S KRR R AR 2 A e 22 5, SR 58
A8 1 56 [k B i RE CISG g FH SRR HR AL ™, 85 2 S BUE KRl R ke A2
ARG R . OB W BT A E 5 38 EURIARR T R SE RS 4R AR R A vk
A, PEISUE P URVAFR PP S ma A XA BR o 7 98 [ ik B, IS TE 9 2 A ploR 4, 1
DL 8 S 75 45 T — 0L £ B I D sl i, AT X 24 = N 22 18] B 4 180 A e 7= A ke 5 T 5
Wi N SRR 56 [ kB 2 JE SR NP S 0 R IR, L B E Y A

@O MCC-Marble Ceramic Center, Inc., v. Ceramica Nuova d’ Agostino, S.p.A., 144 F.3d 1384 (11th
Cir. 1998), pp. 1388-1392.

@ CISG%)#% i &£ —A i CISG % 4 41 &ty B Fr /N 41, T 2001 4 & 3L, 5 72 (% #F Ao o Bh 3¢
CISG %t — i % .

(3 See CISG Advisory Council Opinion No.3: Parol Evidence Rule, Plain Meaning Rule, Contractual
Merger Clause and the CISG, 17 Pace International Law Review (2005).

@ HEAHER,FREFHAAAHEoFHRT T HART, EENFHEF LA AN
FER RFMAELZNFEA., NFRERF BB RAH I EEERNFRARFTHEE—RIE
AN F#AT, Eb o LB b FHEEEL ALY, AR AT FEARN T AL EHAGEE, T
H O EXEWMFAME YFAETHENFTFHLERD KBRS LNE  AREER, FEEAEEHFL
FHEREFEGCER, 52  EEERFFALERY AT LATUSE Z AR PAHERF R, X
BEF BRI ERFEHTERAAEFE, ERMBET AT LA ABERLEAFEH 00 LIEHE
z KB HL U Sk TR | S PR TR M A B B9 3F 4 89 7T K 14 . See Karen Halverson Cross, Parol Evidence Under
the CISG: The “Homeward Trend” Reconsidered, 68 Ohio State Law Journal 154-155 (2007).

® xEEXTHNHGHARETFRELTFH M, dE KR Y EAG AR EWNERE, %
REEHENFEFH, WREAGETFTTX W, NEREFLEALCHRERF L AN 2T F
Ho ZN[EPEE-ZELZ (ZENE G HARF), R(EEZE BB XHEE), FAMAEE,
B AL 2003 4F AR . 7 & Bk I, A 85%~95% M F ik A AR R AWl H A, KT & H s sl
R HX—IE R FHZ —. See Marc Galanter & Mia Cahill, “Most Cases Settle”: Judicial Promotion
and Regulation of Settlements, 46 Stanford Law Review 1339-1340 (1994).
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ZHbHEBR CISG MYt . IR A B AE L3R CISG 54t —$ 5 T I A 1 [ PR A
L) CRT G — E bR as iz 5 2e I A9 22 29) S5t g Y, by T 5 S 291 ANEE 1k X
NPT IR RIE N BTSSP Tz sz

e E PR oT i e 8 A A e b e geit, R A R — 05 SeE N MRS HE
[Fi) B HE R 3 CISG o ® 56 [l e il i 2 08 [ g o A 5[] v X CISG B 1 ¥
AT HERR . A H 18 I A A H A 2k A B & 1R 52 CISG A
B BCEEAT, SR (Apple) 2 w7 H AT A FE B 8 4 ) 2840 7 (B [ )
Pr 52 1 B B B TR A 29 ) B AN TS T AR IS 1 2Rk @ 36 LR (Microsoft) 23 ] 5
T Y % P pp SRR ™ | 3 1] [ B Ml ML s (IBMD) 23 | 9 2 7 SC R IR 55 Bl v
IR RHTR 25k . A SEIERTSEAE th, CISG fE R ERA R IL R h R Z R EA R, 52
FEE, 76 [ A RS2 B rh CISG sz R BE i e o 7ESEBR R, 206 4 & A R 35 2R
ZHFBRIE ] CISG, T = 22 46 ) 7 = A9 REAS 1 R8O F-HEBR CISG R , U
UL LR 5T CISG R TR [E PR A R 20 Gy 0 HAFAE R TE R A A 7

MR AT LU Y SRR B IR R0 TR g AT S R A AN
B E PRI I, DA ] BE S BCY H WIS HERRE AR AR . RER—ERAE
TESE BRI FE PR 51 5 2 S N B A DR A BRI 69 AR AN o

= ERREEFAN ERENERETE

(—) "B E R I E L SRS R

Il s PR R 2 AR 24 1) R K 2 SORR RS S48, o 1T P 2 298 T LT R 189 [ A i A
R 7820 BH L m ) B JL AR X — AR RO, T 904 [ 2 P e
A, @ R [ B 25 29 e A8 — S0 o KR X — DD, 58— 125 4 24 4 R A% [ ] PAY AL
P PP HEA B Nk Fe AL D [ AR 0 — 00, DRI, AT [ P9k b 5 L 1 2 1)

@  See Anthony S. Winer, The CISG Convention and Thomas Franck’s Theory of Legitimacy, 19
Northwestern Journal of International Law & Business 1-57 (1998).

@ See C. P. Gillette & R. E. Scott, The Political Economy of International Sales Law, 25 International
Review of Law and Economics 446-486 (2005).

@) See Monica Kilian, CISG and the Problem with Common Law Jurisdictions, 10 Journal of Transna-
tional Law & Policy 227 (2001).

@ https://www.apple.com.cn/legal/sla/, 2024 4 4 A 18 H 7 |,

3  https://www.microsoft.com/licensing/docs/view/Microsoft-Customer-Agreement---Samples?lang=1,
202444 A 18 Hiff Al

©® https://www.ibm.com/support/customer/csol/terms/?id=Z126-6555_WS&cc=cn&lc=zh-cn#detail-
document,2024 4F 4 A 18 H i [,

(@ See John F. Coyle, The Role of the CISG in U.S. Contract Practice: An Empirical Study, 38 Univer-
sity of Pennsylvania Journal of International Law 195-240 (2016).

YHEZN-BF1860—1948 4 ) EE R Ak ¥ %  IE M R AR AY BRAY BER A
FORRKFHF ., EEFAFAB, BRI T BRI - R RN R T KB AR A, H
PR ey “ gh Ao RO BOA N B X —FR G T, EERREFF VNI, CANARZEETE
PR B3 H , GIE T B B AL R A, B I Rl IR AN E A R S ) B ¥ # . See Samu-
el Fulli-Lemaire, Bartin, Etienne, in Jirgen Basedow, et al, Encyclopedia of Private International Law
151-157 (Edward Elgar 2017).
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AIAHELSC 2 AT BRI , AR 2R 416 122 [ ] P 8 A 2 5 12, O B0 2% I P Y
RUTE PR B AT o 2 B R s 1 P JR 80452 0 L o i B D AR O R T g R
(nationalistic interpretation) /7,

I I PR A v R 5 T SRR R AR SC A SR AT 0 A, A X — AR T
TR P T LA P T -

5 —, QI L IEGE— 1 BES AT Oy 1 o vk A ] PN 92 e o P ) AL () R DU, £ 7 TR
MEo ELPFIAh L R SORE R U HURE 4 25 4 2y vh e Ak X R AR = TE T BE L (R AR TR
MELLBIR Y 2500, IR R, X S AR AR TRk H T8 — R 2 A DG I A FATE AR )
T 5 B DM TR O 1) G2 1, 3k SEFA R R TR 18 178 T~ 2 0 SO O AR UL T g
PRI A R 1 1) 3 I, 30k S i R 11 43 B e 2 S BOPIAS H A (] R A A 8 I A 2R 33
AT, M —H B MTP 280, YRR G X — SRR AR RE T LA
AL SR 2 A TR N Bd 2 A D I B9 R By P A DR T 3 B G IR S 20 2% 1
AT AE T,

S HEAE IR R A 25 I A TR RRE A AR B B ARTR], AR Tk
AFAEZES o PRk [k e M R 15 38 1 2R 2000 W) 12 S BRI AT B 88 e 48 1 L R AR
2 IR FLIE A AR Sy [ v v FH A 25 29 R0, X6 IR 2% 24 FHTE AN T A8 Y 45, 1k
VEBEAEAL A AR [k b 5 Z A R A& S ATFINEARRFE o I, 33X 6 25 2 25K
S AR A0 275 AL ] 18, Ty Rk A E R R4 IR ENEE
SRIBGK 7 R AR 25 2, 3 HRE U IR TR & SR B Y 25 29 253K, BTN [
PRz APER G T, T R NI E LRI PR, BemE, AT A St pn 2 s
I NIERZR b X T HA R BB A AR 2 HAS A e ZE R SE R TS o
FHRFICFR A A5 2900 i T [ R L E B9 B0y TR

B P h— T3 T DA 5 249 B 1) ) B2 9 1 RS R B Ay EL A e R B SR 25 29 25 R IR
M, 55— 77 T2 0 | PN 1 e S BRI, i HH O AR DR B IR TRDRE, ok B 2 VR i FE N 1
PEAT RS, TS M S5 I , 2R 20 AR BE RS AR A [ N I A A A o7, (B HC R P A5 5
TEV N b e 280 2 RIS 97 o O3k — AR B RIUE I 1 [ PN B it [ DN TR A
SRLALENE

@ See Sergio M. Carbone, L’ ambito di Applicazione ed i Criteri Interpretativi della Convenzione di
Vienna, in Guido Alpa, et al., La Vendita Internazionale: La Convenzione di Vienna dell’ 11 Aprile 1980
63-88 (Giuffre 1981).

@  See Michael J. Bonell, La nouvelle Convention des Nations-Uniessur les contrats de vente interna-
tionale de marchandises, 7 Droitet Pratiquedu Commerce International 14 (1981).

@  See Etienne Bartin, La Doctrine des Qualifications et ses Rapports avec le Caractére National des
Contflits de Lois (Volume 31), in Collected Courses of the Hague Academy of International Law 619-620
(Brill 1930).

@  See Etienne Bartin, Principes de Droit International Privé selon la Loi et La Jurisprudence Francais-
esaises (Volume 1) § 53, 108 (Domat-Montchrestien 1930).

(®  See Etienne Bartin, Principes de Droit International Privé selon la Loi et La Jurisprudence Frangais-
esaises (Volume 1) § 53, 105 (Domat-Montchrestien 1930).

® See Etienne Bartin, La Doctrine des Qualifications et ses Rapports avec le Caractére National des
Conflits de Lois (Volume 31), in Collected Courses of the Hague Academy of International Law 619-620
(Brill 1930).
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(DORBERELHERNEDS . =M FRENFEIU

BARCE R T R PLLE CISG SCAR W (B HAE CISG fif B3 e b B
LLry AR 77, 45 B BRI CISG B Thiw — E E Pk h b AT i e . ik — 20 i, iE
I %k 4% 9 B CISG fi B Sz B HE AT B AR 19 % 22, v R I HAR IR CISG & T A [ %
I HLAK I FAEE AT R . e E R AR Z T, CISG RSkt &
THBLH =R 72870 . TR B TR R MR IR VA A R [ PR AL IR R RS

1R F iR I — YR B A R e

“YEBEHLE R R R AR R B R E TR E A EE P TR . FE CISG g RSk
B, X — G H B T 1989 A1 2R VA R AU i 44 i 6T CISG i B 1 TN [ 1Ak fit
W7o VSRR BRI EVE B A R TR B R AR I S

(1) FEEERE I (CGEE% — R E4L) (Uniform Commercial Code, UCC )X} CISG
AL KA T A R

9 5 3 n] iR BE AR R AI AR B8 R R 92 B 2 TR e T A w28 (LA AR
“TEIRFEZET) HRH ST Tl i UCC X CISG MBI A b AT il BB RO . 29z 2 vp | sl
CGEIN) BRFN WS (2 07) = E S w ARG L 25 Y R4l B R g pUs , D &
PROR Y5 Z 03 R AR i R BE RIAS SO ANTF | 338 gl 53 o R e el . A%
BB Y B EG R I 2 5, TR SR R A 5 R o RS AE A 14 8 R 4 P11, 1 21 4R
4, RIS, R EEE A R, PR R IA BRIk . @

XU SR 2 — R E WAL . B 2 75 1 S 5 4R MR A4 45 Bl
iz i o O OC 2 FHRLAS T 2% 3% SR WD A AFAE 2 FH AR B0 45 1 2 R 48 BIL I A S 7
T EM R . BeBEHE AR TE ] CISG, I 4851 T CISG 45 7 455 1 3k 1 fe eI )
[ 48 Y, “UCC A By B ASRE 33658 H , {H AN 2R CISG A 2 453K 5 UCC M & s i s
FEFRL, DU i FE UCC 1 0 817k T LA 3% 5| LA F B CISG™ o 7EXT CISG &5 74 45 M i
)T 3 DA KA AT AR R INE , B B IA A “CISG T Y00 5 M 222 S L Iy e ) 3 7ok B 22
R SL Y S FRATT TN A RSO S DARR R AR UCC X T B
TR IR I R, TR BE A S S Sk (4 45 3 65 B A 512 ml 90 DL S D) R S R
TR IR, @

TETE /R BT, JE 1 1k BE 78 ff B CISG I w18 5 11Z 24 T CISG 5 UCC 2 [a] ¢
AR, IR 1T 9 [ 45 MM iAo UCC A A B 6 CISG HAR S SCilb AT e, Ebdn,
FE 2021 47 [ A B 8 4 A I A RS R VR SE DR BB N R RO 1A BB 5 1 i8R L %
(2R, L9 EAS s 5= Mk vh 9 UCC dE S, AR L5 2 285 B #1587 i o
N SR T A IR a0 e A R R EER Xy e H B Rl e i ok, ©

@  See John Honnold, Documentary History of the Uniform Law for International Sales: The Studies,
Deliberations, and Decisions that Led to the 1980 United Nations Convention with Introductions and Expla-
nations 1 (Kluwer Law and Taxation Publishers 1989).

(@  See Delchi Carrier SpA v. Rotorex Corp., 71 F.3d 1024 (2d Cir. 1995).

®  See Delchi Carrier SpA v. Rotorex Corp., 71 F.3d 1024 (2d Cir. 1995).

@  See Delchi Carrier SpA v. Rotorex Corp., 71 F.3d 1024 (2d Cir. 1995).

(® Hefei Ziking Steel Pipe Co., Ltd. v. Meever & Meever, No. 4:20-CV-00425, 2021 WL 4267162 (S.
D. Tex. Sept. 20, 2021).

© Hefei Ziking Steel Pipe Co., Ltd. v. Meever & Meever, No. 4:20-CV-00425, 2021 WL 4267162 (S.
D. Tex. Sept. 20, 2021).
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(2) B RN Be A 4 CRLOR A R O i B CISG 5 25 4%

BRFIK 22 R B 7E 2 KRR 2 Bl R s 5 Tl A w28 (DR FR M A H
Z27) X CISG 55 25 45 i M et e DA Ay 2 ok e ML I A R (RS 1) . i g vy, ity (5K
O7 ) B R RN LM A w584 (3207 F R T A R ZIT TE U ES2 &, AR
R T B W T B4 NSO EE < 324 H - 1990 4F 12 H 3 H 3 454307 20 : % 42 : 6000
FTO RAARAT IR AR YR AE 2y H RS AT, T 45 1) B R Ak B S Uk iy , 1
SR e R i 24 i A TR JEAK, R B IR S AR, — R BRI,
F KA AT TR BT, R A Y, DS ] Tl R R oK 22
BUREBERE AR EUR K2 BURIEBEINE , AR RAST G CISG 55 14555 1 3K a WAL AE 1Y
FHZEA o AR IR FE BRFATE , A ZZ B HESR o U vk o IR OR] E PRAAERLE , Y
B E Ok A B AN A I E P RRNE . B AAS S8 PR KR . K22 Bifrik
BeitE— 2548 A CISG 55 1 4555 1k b Il , AR 2838 FH 1 3 KA, AN I (R ORI R i
HOHRRLE T2 CISG T IR 5 E PR Y 8 A [l A SR A 1A T 1988 4F
1A 1 BEARERSBAE R AR, ¢

TEARG I 1, oK 22 BRI BEN AR CISG 26 33 (a) 4%, 32 J7 AR 4l & W] BT
B8 B 22 AT H 6 R0 o YR RRIB AT I 55 A0 BURR AR i 29 B, 3K 7 A3 BUHKHE CISG
5 45(1) M 49(1) (a) ZIRIEBEE A RO NI, G0 fE T, Ry E i
WA YR BRI AR AT L . $58 , 7EXT CISG 4 25 S MR AR i g A T e, oK
=% BVREE B A EOR IR PR Ao UESE , DAEBIAEAE CISG 55 25 25 FE I AR AR 2 1
W, T HAE N E SSAT H 2 G R AR A P 22 (essential elements ) , A BEF I 22 f+f
RIAE AR AR 15 24, 1T SCRE T 2 iR oK o

CISG 55 25 55 HUE T ALIMIMRA BRI . A% &, MR A S AR E A& =
ABER CSPRFZE A BURRE R X X AR, FRARAE A — 7
MORHHUEA TR . K 2E BURIEBERE AR X AN E R B — T 00T, AR R R R A
RS, MR B e R H WSS AT e BIRG AR AR 55 24 . ikt , A B KR 35 4
P, X i R AR R R R ) B — e P ) 5 (] v R 52 AN H
S EARAE ) Sk @

(3) F Ik B AR B [ (5 [R5 ) R B CISG 21 79 %

FEFR E m]k SL e IR A VA BE R T IR B R o AR IK R R R
(277 ki E AR S8 CGE) hEA R TR IRIG L2 AT . AR5 iz
REF HWITFES G WS RIS E IR, BEJE , #E LAsZ B e e g s 3 & T

@D See Angela Maria Romito,CISG: Italian Court and Homeward Trend - Queen Mary Case Transla-
tion Programme Corte d’ Appello di Milano 20 March 1998 Italdecor s.a.s. Yiu s Industries (H.K.) Limited
(default),14 Pace International Law Review179-203 (2002).

(@ See Angela Maria Romito, CISG: Italian Court and Homeward Trend - Queen Mary Case Transla-
tion Programme Corte d’ Appello di Milano 20 March 1998 Italdecor s.a.s. Yiu’s Industries (H.K.) Limited
(default),14 Pace International Law Review 182-183 (2002).

(3  See Angela Maria Romito, CISG: Ttalian Court and Homeward Trend - Queen Mary Case Transla-
tion Programme Corte d’ Appello di Milano 20 March 1998 Italdecor s.a.s. Yiu’ s Industries (H.K.) Limited
(default),14 Pace International Law Review 179-203 (2002). Also see L. A. DiMatteo, et al., The Interpretive
Turn in International Sales Law: An Analysis of Fifteen Years of CISG Jurisprudence, 24 Northwestern Jour-
nal of International Law and Business 303 (2004).
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WE 2N F Gy Sy BOH T 5o R I U Z A R JGIR B AT, & bk A TR, J5ias U
TN RS B A (R A AT A S 4 35 LA R B A5 £ T I Ak A% T R R Bk 2
110, B UFIA

AR G 8 2 — R BE SRS CISG 56 79 4% IAAS B 44 il (19 [ figk i 4
Tto IERABHPNREREZRE TS CISGHE 79 4448 1, “RIE(rh4e A RALFE &
RS —H — LA , AN AT 5T S NG IR AT & TR 0 AR AN Rl 4T 7 (5 i, 348
SrEE TR BR T . ANATHL S, SRR N RE T AN BB G IE AN 58 52 IR B UL
L7 o G AT A AR AE 2020 4F 3 IS, LY B © RE A i ULYE 1% XA B AT 152,
BRI AN R B2 5% o

CISG %6 79 £ AE R At 51 T AR [R) T8 10433, BLe FLA N, CISG R Hl it J5 T ik
) 22 B0 UL J2: CISG 55 79 R AN A IFAEAN T B Sl B o 55 79 25 F “ AR At BT e 42 il 9
BE A AR [ N P ORI L S, B R AU SE PR B R AT REME , 2 %F 1
[N TT BEPE L AT BEAS B 195 Aot it AR R kBt 51 3% 1 Rk AR nT 4t
FIFE B BT BRAHBR T8 e e 17 , 17 A X B [ XU #R A AT R 28 55 T S48k i S 20
2 5y Fehily e M IR RT3 AT, AT Ak R AR TR ] ] P BV X AR 79 SR AR IR R

2.4 % 3 SR 2 A e TR v e R

W 3T , 78 CISG 1) fiff A S B v HH B8 T — oo Al 5 = SUARAE” i, B AE ke T
HIEARRE"® . ORFE IR BE LA b RSO IR T4 | NI RO i I R E T
T [ PR (OIS 462 [ 1 CISG HIG] ) i A7 A B o MR A R U b 25 i " B PR B 2
7 ] B R A

(1) PHBEA VL BEdR 5 | 38538 A Bf CISG 3 25 4%

PUBE 2 d5 o 5 e 70 78 [ D F R B A R UR P BE 8 R 3w b 22 M iR 2 A R (LA R
FROVRAEZE”) s F T MR SR U5 v A B, 3K — e Bt 0 P B 2 H At A% 0 72 B
Ko TERER T, R GBS J S8 (2 HEF A RIZIT T —F 44
LA WRAEA FZE X ZF RN RO R AF 8 T A S, R
AR AR NI BEJE R ST Tk (S R BE 3 AT HumT, s IA
JI 25t Z RS G R e AR, A VR 1A 3 55 4 4 4 iR A i 24 586 S AR E
S5 BER P A Bk @

VOPE T d5c i 15 B8 1 648 Hh L CISG 58 7 2558 1 3K A 2 Bt 5 HL [ s g 1k O
B IS , 15 BETE 5 |5 1 B CISG 56 25 455 A W AR 2 ANRETE F CISG 3 25 4% . VY BT
IR GRS H PEBE B N DR W S 5 A A A () 80 R W AR A 00 < 5 — A B
FE YA AT, B AN S5 BB 08 UE B B 45 it 28 A G2 1 58 A R (6] T 29 Z W sl A8 A5 B R
Yy Tk A 2N WU A & s B A AT DL sk g A AT A BUAR AR B 2 . 25 A BB
ST BT AT A R BB A BIEG U S AT LS O i R AR 55 R SR 1B
B PR B . (ER IR B IS 1R - “CISG T dEar 1 35 24 T AT i U R

O ZRMEEE - EEFFER - ((RLEERRUHEELRAL)FE), ZERF, Lk
H A 2006 4 i, % 194-195 T .

Q@ X — BT A B AR A N & — A CISG 2 ey “ 4 B 3% L 1 7 (outward trend) . See
Franco Ferrari, Autonomous Interpretation versus Homeward Trend versus Outward Trend in CISG Case
Law, 22 Uniform Law Review 244-257 (2017).

3 See Imporgess GmbH v. Autos Cabrera Medina SL, Spanish Supreme Court, 17 January 2008.

@ See Imporgess GmbH v. Autos Cabrera Medina SL, Spanish Supreme Court, 17 January 2008.
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FIUXUES: | L H A A T3 5 7K S 19 &l il B3 B PR — KBS R RE T . Ok
Pk — JE ), L BE A A FE CISG 5 77 45, TR A5 A7 hy ) i v 2 7 g 2% 38 1B ELFR IR
TS B i A P R T R B AT R o OAR X — R, DR AR I B R 7 R R AR
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KR BUT Tt . B, w45 T UK 3R CISG &5 77 4%, MAH0 3 I 2% v 1 [ A ] L i

See Imporgess GmbH v. Autos Cabrera Medina SL, Spanish Supreme Court, 17 January 2008.
See Clay Case, Oberlandesgericht Koblenz (Court of Appeal Koblenz), 24 February 2011.

See Clay Case, Oberlandesgericht Koblenz (Court of Appeal Koblenz), 24 February 2011.

See Clay Case, Oberlandesgericht Koblenz (Court of Appeal Koblenz), 24 February 2011.

See Clay Case, Oberlandesgericht Koblenz (Court of Appeal Koblenz), 24 February 2011.

See Eckersly v. Binnie & Partners, [1988] 18 Con LR 44, CA.

See Clay Case, Oberlandesgericht Koblenz (Court of Appeal Koblenz), 24 February 2011.
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(@D See Clay Case, Oberlandesgericht Koblenz (Court of Appeal Koblenz), 24 February 2011.

2 See Caffaro Chimica S.r.l v. Sipcam Agro USA, No.1:07-CV-2471-MHS, 2008 WL 11407388 (N.
D. Ga. July 15, 2008).

(3 See Caffaro Chimica S.r.l v. Sipcam Agro USA, No.1:07-CV-2471-MHS, 2008 WL 11407388 (N.
D. Ga. July 15, 2008).

@ See Caffaro Chimica S.r.l v. Sipcam Agro USA, No.1:07-CV-2471-MHS, 2008 WL 11407388 (N.
D. Ga. July 15, 2008).

(5 See Caffaro Chimica S.r.l v. Sipcam Agro USA, No.1:07-CV-2471-MHS, 2008 WL 11407388 (N.
D. Ga. July 15, 2008).

©® See Caffaro Chimica S.r.l v. Sipcam Agro USA, No.1:07-CV-2471-MHS, 2008 WL 11407388 (N.
D. Ga. July 15, 2008).
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4529553 1980 AR HRA [E CISG &I F I JL/R P AR AE  , EIPR AR AN SR 4%
PMIB B, AN R AEAE DU Fh S AL (Y 25 20 4530 — R T T HLREBFI N A 1 5508 — 2 R
A BRI A BEBR I 5 SURY 253K — R 4R 2045 7 SR (R B B8 D0, 00 e [R) 1
A ARIE B B 500 550K 5 DU 55 45 440 24 0 Z AT SRAEAE 4 18 A5, DRI T (AN 2
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O RE(EBAMRFZE)E 14625, 6 R VP I BEELZ, RE —FREE &R L& A ERH
Wy 8] Ah, M 3% 4 2 3. See Francesco Paolo Patti, Unfair Terms Control in Business-to-Business Con-
tracts, 5 The Italian Law Journal 581 (2019).

@  See Caffaro Chimica S.r.l v. Sipcam Agro USA, No.1:07-CV-2471-MHS, 2008 WL 11407388 (N.
D. Ga. July 15, 2008).

@ CISGHL X4 7 “MEBE"S5“REARA", CISGHETHS | 2 A ME, $75% 28 0 KHFEKA,

@ (EFRRIHEER—F)E 105 AHAE T 7T M8 H 7B 5

(® “Unlike the ULIS, the CISG does not specify which moment in time is relevant for the determina-
tion of the foreseeability.” See Franco Ferrari, Fundamental Breach of Contract under the UN Sales Conven-
tion - 25 Years of Article 25 CISG, 25 Journal of Law and Commerce 502-503 (2006).

©® See Gyula Eorsi, A Propos on the 1980 Vienna Convention on Contracts for the International Sale
of Goods, The American Journal of Comparative Law 333 (1983).
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HOER R, T A 298 A B2 AT I8l A A koL B %k o See John O. Honnold, Uniform Law for Inter-
national Sales under the 1980 United Nations Convention 136 (Kluwer Law and Taxation Publisher 1991).
Also see Franco Ferrari, Uniform Interpretation of the 1980 Uniform Sales Law, 24 Georgia Journal of Inter-
national and Comparative Law 209 (1994).
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BGH, October 29, 1962 - II ZR 28/62.

Jurispr. De droit uniforme, 1963.64.

26 janvier 1961, Pasicrisie, 1961.1.559; 16 mars 1961, Pasicrisie, 1961.1.775.

Cass. com., 4 mars 1963, Hocke, RevueCritique de Droit Internationale Privé, p.264.

Cass. com., 4 mars 1963, Hocke, RevueCritique de Droit Internationale Privé, p.264.
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(@ Paul Lagarde, Les Interprétations Divergentes d’ une Loi Uniforme Donnent-elles Lieu a un Con-
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flit de Lois?, Revue Critique de Droit Internationale Privé, pp.235-257.
R =Lk 7 A o ok A el e L

108



Bk ERRAELAA G S ERXEXHBE MBS EY

AT FE B AT Ak B i A v 9 5 LA, o U [l PR I A RE DA ik R e — B R i 3
— A MR R AE , E PRRAE R R AN AT A RS RS — A4S T2 L
X — G RTRRY T

I PR AL I R O 1 Y X S AR AR [ B RBy S5 2 29 RN BA AT . #7E CISG i
RS2 b ) LR 2% ) BA AR R R 3 B R UGIE ] T 5 — 1k S e E Nk
(AN BT B P LA B 2 2 i oh 58 (R AN RIS o IR AR TGRS B BRI RE T I, R
I [l P RO AR R IR — o B S 45 BRI %

AR

[l PREE— ik AR IATAEA B [ R IE , AN REMCH ™ 1 6 AR ™ 25 M DR BB B

S — A e e 2 T R R B0 AR A D S DR IR A s SR o 2R BT
5, CISG [EI SR MLAE 15 [l figg AU, {ELFC Ry KL A2 45 D e A L U A 2 DL A e BT
R AR AR R, 7238 KO Hs 35 IR 2% Ak BE I, CISG B A AT Ao 4 7k L
TE o AN, 2% [ E Pk O TR A R AR R B 2 K R IE U O o8 5 1Y
MEAR R o ASCEE B2 R S8, SE IRk e i 2 2% 1) CRE A RGTR ) 285 1462 2%
J& T X R AR S TR AR A PR T A A AL

B ARG RN R LT RN E Y E AT Z BRI C R ik
CISG i J2 [ s e 35 R 3 JU ) , 308 ok [ 5 1 e AR G (R A B A B 2 18 1 48— A
R E PR S R TN, 755 1 B o S MO0 RO ) B A — B R —
DB FFARSEAR IR AR . IS [ A (] 24 2 AR 22 W HEBR CISG i H LA e (T By 2
o [ E WO A S N E SR P BUROR R , 58— A0 H AT AR 2 [ PRy o £18
M2 452 o IXMURBLR T, 5 IR AR LUESRIEH R S8 50— A LL, TE iR
Gi— kI 2 = N A T 2 /0 0 21 AR A [R] 55 A FL AL

BT IR NTEGRBA SN, FEBRGE— 1k SR AR 2 BISMERME RO . (R PR 202 AE
ABE AR 2 T S0 GRS A [ [ A P A IR o e —
TR SRR R S 3E PR — A FAR RIS AL 5 —" 5 “ 2507 BRI S KR AATE Y
TE AVAARRE" — PR 7 ik, JCIE R R A% 24 ifp R o 50X — B S R A7 A ) SE B R AL

P& B ok =ANJ7 i, AR R ALY B LR RN OC T — R R A A,
T 0] U B S 5 s g — R 22 00 T TP R TR B SRR AR (R PR i R AR VIR A% A
TR BEAT R , [R5 LA I PR AARE A RE ™ T 0k , X [l B 2 20 e 7 1 b AT B A
B TS — A bR [ BRI R AN BB A ROR AN R L HLIE YA L | IE RERS RIIE
HFENZEAC R SR E LR R Z A S, 7E— @ B LA S A B,
MR AR GE— 15 A5 29 T 1k Y ELAE " 50— R0 0 7R S B R A5 s FH A B4 25 A HE
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@ Jan Kropholler, Der, Ausschluss des Internationalen Privatrechts im Einheitlichen Kaufgesetz, 38
Rabels Zeitschrift fiir auslandisches und internationales Privatrecht 372-387 (1974).

@ I FFR, % I Jirgen Basedow T 2023 45 & % #1630, 1% SCA A B BRA B 432 4 & T/ 4
2y ) hrE L CE R A B J7 % o See Jiirgen Basedow, Divergierende Auslegung einheitsrechtlicher Kon-
ventionen (CMR) - ein Fall fir das Kollisionsrecht ?, 2 Zeitschrift fiir Europdisches Privatrecht 472-485
(2023).

@  See Paul Schiff Berman, The Inevitable Legal Pluralism Within Universal Harmonization Re-
gimes: The Case of the CISG, 21 Uniform Law Review 23-40 (2016).
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Reflection and Reconstruction of “Autonomous Interpretation”
and “Nationalistic Interpretation” in International Civil and
Commercial Treaties: A Focus on CISG

Abstract: Domestic courts primarily employ two methods for interpreting inter-
national civil and commercial treaties: “autonomous interpretation” and “nationalistic
interpretation”. In the ThyssenKrupp case, faced with the confrontation between the
two methods, the Supreme People’ s Court opted for the “autonomous interpreta-
tion” method. Article 7(1) of the CISG, born against the backdrop of the new ideo-
logical trend, is also recognized by mainstream views as an adoption of the “auton-
omous interpretation” method. However, the “autonomous interpretation” theoretical-
ly has four main issues, one of which has resulted in commercial parties entirely
excluding the CISG’s application in practice. Moreover, recent CISG interpretation
practices have seen courts referring to foreign laws to interpret the CISG, challeng-
ing the assertion that “nationalistic interpretation” is merely a revival of “lex fori
doctrine” as criticized by “autonomous interpretation” advocates. This indicates that
the “autonomous interpretation” method may only be used under specific circum-
stances, while the “nationalistic interpretation” still has room for application and
may persist in the long term. Therefore, it is necessary to precisely grasp the theo-
retical foundations of both methods to clarify their interplay and to reconstruct trea-
ty interpretation methods. In this regard, this paper proposes two prerequisite condi-
tions that must be met for the application of the “autonomous interpretation” meth-
od, and identified three types of “nationalistic interpretation” in CISG practice. Fur-
thermore, it argues that in cases where the conditions for “autonomous interpreta-
tion” are unmet, a specific type of “nationalistic interpretation”, namely “private in-
ternational law interpretation” can be adopted.

Key words: international civil and commercial treaties; treaty interpretation; na-
tionalistic interpretation; autonomous interpretation; private international law interpre-
tation
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