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@ See Reuven Avi-Yonah, Young Ran Kim & Karen Sam, New Framework for Digital Taxation, 63
Harvard International Law Journal 279, 290 (2022).
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ITAESR R B R A= 1l 5 R 74 F% (base erosion and profit shifting, BEPS ) [f]
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P, SR Bl A A BRBLI R 25 19445, Ph e i (treaty  shopping ) 9 17 100 451 21
PRIt , X ASIE G R BEPS [a) 85 Sy 1] s B WA 803 ) %00 U . © F 2013 4F LUK
OECD/G20 #£2)) BEPS 114 , fli 2k 1 5 15 W4T sl iR, 75 55 1 % 28 B £l = AL i Bl e Bk
A% T ML ) R DL S S8 3 L A B U 45 7 1T

B )5 , OECD/G20 #E H BEPS2.0, R “ XU #E " 7 48 , LA DA I 28 U5 40 Ak i) B U 3k
(%o ©RIE BEPS £ 28 PEHE 4L A 53 25 28 (S it B b o A S48 it LA Bl L ol 35 42 fokt A )
THEER ) Z 30N 29 ) (LU R FRCBEPS 23/ 20) ) , 28 55 B 1 i K 1) [ BB Yic ok A%
KA B RGP . 585 AU 8 BT = A MBI AR Tk [n] @UAS [R] , 28 5 B AR X
FE] B 36 92 8 TR R A 50 1) B2, BP9 2 AL # (permanent  establishment ) A1 37, 38 5 5 |
(arm’s length principle) 7 RARAMERR L . oML, WS HE " J5 2 DL 3 — A3 1Y

(ORE WNGE RS & EIE DU &€ W+ E e =B GoB S E-S s e A & Y
https://www.gov.cn/xinwen/2021-10/14/content_5642609.htm ,2024 4F 3 F 20 H i} 7] .

@ EE“2HKEMEH KN (GILTD) , fn 2 X “E K&K EH”(QDMTT) , & R £“ & E K
AR AL (QDTT) An I A AT AN 7 (UTPR) % 3% % 34 B &0t % WAl 2 Lk

@ HWKETF (ARG Y 8T E AT 3k 522 (P ERF)2017EE 35,5 1897,

@  “HFTAE" T EH — A AR AL A “Tax Challenges Arising from Digitalisation Report on Pillar
One/Two Blueprint”, ¥ I, OECD ## 20 “ W ZA£" F Z 8% B 87,

(5 See OECD, Tax Challenges Arising from Digitalisation Report on Pillar One Blueprint, OECD
Publishing, 2020, p.10.
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es) FITHT ] 71 2% 5 Ml 55 (consumer-facing businesses ) , |5 7545 53R 4 55 [ £ Ml 174 5
FE LA Ak 7 2w AR S 28 5 SR 1) 7 s LA A5 B A R T S 1, 2450 A 4
7 T BEPS 25 — W47 sl 1H 3, J2 6 2% 1 e B0 8 400 507 Al 55 ol 46 B i 45 it 1) T 2R
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PRAR 040 4, FLIE YO ™ 5 R 40 100 8 A A e R R s [ 4 1A . “H Rl S —
SR A BIE FH Y 9 B A 7E BRSO I 200428k 70 H AT K8 15 10% 14 5 FE 4l
WANFRIX 53 F B AT M 55 R a) s 2l 55 . ©
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A A A B BRI AR BEAGK — A% 0. BT AR , 245 5 A
Al 3 H R 2 AN RNE o S A — A FE S A Al i R R R R 10%
BT S E TR . AR, SR — A0 A T 0 AR AUR I AR B A T AR X
ARV Al iy A AR AR T (A R R AR 1) 25% . ©

s S R, SO — 4850 A BT A 1 R 450 R i fE B A S G FH T [] B i 2 )
T (the profitability test) Fl14xBRE UM (the global revenue test) FY 8 R 7Y 55 [
BV Aol o R I 3 SR R AT Aol 8 BT 1 28 AE 10% LA T, 43R IS i D) 22K
£E Al AE o — A Bl A B P B 2 BRE G 21 200 /2 BRTT o CIRIES, SR M 1Az W A 1Y
G R B HE SR AR SO — 2800 A B3E VS 2 5

NI 235 B R 00 SHe 7, A AR T A 41 R V) 1 A A P A s DX 5 0 A R ) T
Y18 o A% 50 5 1 R 43 B0 0 B0 445 B 0 1 D AL R s o, T 5 R ML) 3
NACERZE W5 [ Ab AR IR b I A Y PEAFAE (physical presence) . “#RI1M, AL — 440 A

© HRHF. P M (OECD R L A" F £ F 7 & @ : AN H 2 H WA FN—FF
OECD B K 5 F P MM+ X5 8 ), (B R HK)2022F 528, #9-10 7 .

(2 See OECD, Tax Challenges Arising from Digitalisation Report on Pillar One Blueprint, OECD
Publishing, 2020, pp.14-15.

@ HAELH (X TRIEF EFWARBYE R TR R EEILL), RHF, (B RHRED
20225 F3H,E 127,

@ BREHF(EANTLEEFRMURK T 4R %A 2 BEPS 7 B B Fr i % & 30+ B 447
#®), (B FRB Y )2023 5 % 128, 59T,

(B See OECD, Statement on a Two-Pillar Solution to Address the Tax Challenges Arising from the
Digitalisation of the Economy, 2021, pp.1-2.

© ZREME(RBEFEFEETHERBAE R E R, (BT E K F#H)2024 5
1M, % 137,

(@  See Jacob Katz Cogan, The United States and Its Partners Struggle to Implement Global Tax Agree-
ment, 116 American Journal of International Law 863, 866 (2022).

See OECD, Public Consultation Document: Pillar One-Amount A: Draft Model Rules for Domes-
tic Legislation on Scope, 2022.

@ B REGE RN (BUFEFHF TR RN o3& A E R, CGE 3 )2016 £ 5 11 4,
15T,
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o W TR N AR B E (GDP) it 400 /2 BRTT 98 RE X, 11737 B (E 2l 100 J7 BRTC ; %
T GDP /)T 400 AL WG A DX, T 3 (6 0 25 J7 oG . BB R XA 2
Gy B, WA ALy BE R AR AR BEAS , 0 TC A4 P il 7 58 AR B B .

MBS 5 LA 8 20 M) 1) i85 5 P sz FH 2 AR D5 i i AR 2 7. 52 ) i
D] o 3R A 23T 5 R AN T L RE A MU T 20 52 58 5 JEO , 2 SR — B A L) 4%
A0 WA s DX )AL o B AT A B W BV A B L B e — I Zr TC R R . @

AR by — TR B AR BLAS , B 450 ] T A B A 14 15 352 20 TE R 3 el B B 125 A0 4 ol
filr . OECD/G20 FI| I S HE— 8 A 1] i 375 [ o BE R AR AR B A, 15 1 52 30 ) B
EREA AT . HA, BT 25 2R -5 807 A ok i BEHE 1= b A0 8 2 78 (1]
R, RO FE BSOS A O BT [ BRBL IS AN B 075 H A mik . PR, LSE
A — A A BRI AR B AR A9 “ WAL " J7 5 18 OBCD/G20 22 £+ B el BB i
GG

— EKESWREHRIES XE— S8 A B EF] AR AN g i 5
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(BFRBEABL) CAAE 23K 30 24 H ZIHESE £ IR, “HR X T3 E AL s Bt
TR XHEBURTRAEBL I SRR AT AE o AR BRBE % R R R <
WA B IABE IR AR TR LA AR BOAR PR 00, #R AT [ Al i A Bk 2 i) A A
NI o R, STRE— G A UR T AR BN 75 3 [ 7 s St s, 55 Al B A+
Bk Z AR AT REATE 3 ML i 28 15 1 € P08 (4 Tt

(= ) iRA B A - 4 b e 45 T R At B 45 5 A0 ) B 22

e T Al i A3 VR R B L I A 5 SR — 8 A IR 22 181 4 35 1Y)

Fto T BRI A BT SRR S 2 v M T A e T A ) —
R, TN E SCHE— G A BLHGE HIA L Fr A Bk A AR AR AT A B A AT . 9K
T, 33X 2 o & P il e A3 B0 32 B P A3 A R o G e TR B B Al #5305 1)
I 2% SCH F B 3a0 J2 Pr A  k BEE 1) 0 JBE A, AR e 2 A ) LA 7 o i 7 2 [ e

@ See OECD, Public Consultation Document: Pillar One-Amount A: Draft Model Rules for Nexus
and Revenue Sourcing, 2022.

Q@ BIRGRMNEXXAKALZEANXFEFETH AT EEOME, LR CETEME b
WEWEGEXBALENTZ TR, UHELATHR MG, T, BIXGZRNEZAEE
By M R AL R R R RN T A . BR8] S R ), o K F R A
2020 4F fig, # 358 T .

® ZREHHF (FBANTHEE R o 23k WA 2k BEPS F B E Fr A5k & 30 + 8 17
), CEFRAL %2023 4 % 128, % 10 7T .

@  See Richard Collier, Michael P. Devereux & John Vella, Comparing Proposals to Tax Some Profit
in the Market Country, 13 World Tax Journal 405, 411-412 (2021) ; % L% & : (it B Fr B Uk & 28 A 4 B
g R ), CE FR kA K )2023 £ % 1 4, % 86 7T .

® HRAHFME FE ATH(ANBFAERDNZAR LR R ERE REHE),(E
PR HR)2023 4 4 8 B, %5 39-40 T .
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A 8y 17 B i A5 A 2 T AN BRI b 25 o 3 — R AN 2 TR Al I AR Bk i Ay
9 Joitt 2 FE (B 2 84) (Internal Revenue Code) , i 2 Wi B (3 ] 48— 2 ] i ik
$#£ %) (Proposal for a Council Directive on a Common Consolidated Corporate Tax
Base) , #0RE Al AT A5 B (SR 23 mIBE ) B9 B BE AT 5 72 LA IA (revenues ) Ik 25 4 Bi i
A TR B8 0 DA R AN BR TS i A, S (i A 230 A 29) I RLE | AR
VI 2 IR I R 2 R SR A 10% o P8R P B TR AR A R AR R 22
5o

ST AR B I BRI L BT A (M A T R TR B R . e i
R P B 23 14 2% (Schanz ) , SR ANBE FARTERE & IR N & 55 % 7 e im . 4
M A B, e U RIS o Al B I 54 2R AN AF B WA SRR 25 4%
TUA B A0 R KB E AN AR 4 © DRI, A2 R LB T A AR & S s R Bk
TEHRLE A T IEBE B 5 T AR Y © 92 3 Y 25 TR I T A5 25 325 e BRI H Z 5 /Y
W 7= e s,

BEAN, BT AR BEERAT Y i BE IR BL (ability-to-pay ) i U], B 75 78 18 &5 R AiF B v 38
WL o T IE  REIRBL N, RAEAE NP S AR RE D AERL . CRESR R E Sk
2 A RE AR , st 7 24 e O J S AR , AN T AN BE NS BE SR . BT, SOk —
SR A FITRILAE (18 AR T 2 R 23 10% LASM A 43T A A o 7 ) T 3 1R 43 G 1% B
I3 R AEBEA A [N , A 3a0h 51 2 — A€ 1] < o7 18 i A A M S T A4 Rl P ) )97
ZERIAEGT AV A, TS 2 A Ay )3 — 500 A 50 3 PR PR, 2 75 A R R
AERE AL % 75 A B A At REUR BN . 52 9% OECD 45 ] A5UH 18 i B A 38 A
TEREURBLE I, A S TP 1 IS BR OB AR B A4 75 1%, (HE i3 2 sl e AT Al i) B
AT T35 8 o R T 3 L DR3240 AR A A A A AU AR [ AL, Bk AT A
WAyl P, BAUHITE AR5t BEBE I 2 18] B 5C R AT IR Fr T

25 b AL AR BE B R B FTAS AN S TR, WA [ TR AR AN o AR N T

O ZREE(LIBHREIES 4

@ BN[EVEAE b Bo (DR A S R, KET B CHE, R A B
2020 4 iz, & 66-68 T .

@  See The Multilateral Convention to Implement Amount a of Pillar One, Article 2 (d).

@ B A BT R AR A AR R CRIR ) B R . IR R B AT A
ML HBRERANGHFERL. ZRERH FRE AR EXNE THMAFTEAE), G F
K)2019 4 % 5 1, % 106 7 .

® B LHEHFH (B EE0), FHEB R 2016 4K, % 537,

© B IHRFHF (B EAR), FEB R 2016 4F R, % 242 70,

@ HIEX(CRBHTE RN G AR R IR ), (P E R F)2021 5 5 6, % 167 7.

Z W30 8 50 R (B R ZE Al 3240 ), bt K AL 2004 4R, & 130-131 7.

@ ZRKEBE AR IRAMLEINIE L), (5T A FFRGESHFR))2016 F % 4
B, #1167,

10 See The Multilateral Convention to Implement Amount A of Pillar One.
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AL IS B R E B 7

AN TR SR, SO — A BRI AR B R A A . B T S AE—, 32
M A R R B AR 2 1l (GloBE ) LI 3 5% 499 8 P vk o WU S HE 5 28 2 ot LA & 1A
Wk, Je P L R TR ST SR B4 0 5758 2 SO e 2 w7 4 BRI B A ) 22
YO 38 O™ H A A e B8 FBE AR ph R, BRI Z Ah, SR TR ML RS T T
JRAEREWSCINA, B2 18 AT n A R T BS AR AT . ANad, SR MDA R G 45 A
AL RS Z (A 25 IR TSR AR L It e B Aol P A B8 12: R AT B9 BE 2 AR A0 Sk

O MG EHE (ERMKBEETEN LA Z AR AT
Ml AR S g ), (BB )2021 £ 58 1, % 16 7,

@ (DUABERF)FE1ILFIHAE , EPEAREREFEN, &b fo L B AF R4 2 (0L
TG AR ) Ay 4 b BT AR BB A8 BN, R BB A B AL E St W B AR AL

@ BHMARFE)E=F(EA) EFHEEFEEALL),

@ HULF AT CEAKRT KL LR ERR
W, 93T,

& (DU FBREIE I FE2HAE, DA E LW AR FE R A"

© (DWprEREIES2ANE,“RE SR BANEA, DV B FHEF B LB

@ RELVHABHERBILERE, EEZUAERAFEDL VAR, Ao, ZECGKH
BEH)E 1501 WAL F ERNE T UHRFE LT FWR. 5 NEEE - Ea (AT HE 40 &
KL ), K BT R OCEE, b K R 2020 4F T, % 89 T .

HNEE (LETRH KGN STty Z 35 E M), CEFREF 2023452 1 4, %89 T .

g BT R

HWHE SR (R E ) 1998 £ & 3
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WE N AE R,

RLE , SEEABE AR 5, SO — S 80 A T 225K A0 42 1 RN R 1 4l Jor 45 B vk T 128
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CEVEERF HARBHNESR
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OSSR T S EABOL ™A whoe . 95K RS20 , B PRBik A g A 5 T
] BT, 18] i o ACEE AU B 4003 g K B R L | S bl 40 38 1) i 54 (anti-conduit)
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FRAENE SR T X 55, A S Mg Al e A5 B0 i e 4 o DXLt JeE 3 2 0 i
G EP S VE N i o T WG i 28 o = W B o Bl S ST [ o

ANTR)FAL B M 7. A8 7y T ) A 50 ) 1 1 A SR FH 25 1 R 4 3509 9 8 =X 49 i
TT o X T S IR 235 R U] AT A A TR A DU RS 56 A R D) A 1) R L ol Py
PRBE L ABUSAE 70 X SO REAT F . DASBR A5 B R A 451] , 8 1] £l P A5t v 45 BR 7
DLWy BRAEAE” A% O 1 3 Jr 70 e MILAB AR S, TR 450 AR i i B A 4 A (o I R R
YR FIRTE T 3 1RG0 TR ML), T AR A B S A i DX BT R M AR T . R
R U5 T4 B IS DX SOk B L, s T AR AR 45 . BRI, R ASUR T AR
S P M /N v ol = T A S o A U X R SR T R 95 B N = 3 2
B 2R

BRI Z A1, bR 28 200 Be vk I 23 B 7 AR R 43 I SR AR A i) B S5 [t i )
T8 43 Be RN 408 b ST R T BUSAE A R P h oA o] 200 SC BRI 8, o, SR T IRBLR
M) 22 5, AR I R 2 1) 1T 3 [ A 7 A A A0 I 3X — 0 B A 2 A e TR — B i/
X Frr? R FE TR SR 25 5, 28 Bl FE R RS RE DX PN 1) A 3 5 AF T B
ity , T A AT 0 b 19 9 o b o 7 3R D v ik = B R, 0 G2 0 T 2 T 3 [ o 4

O #HAMFHRZRFTRERNRAZT, LA RE—F, ADLFBLLVEECER AL
2023 i 4 & 15 3000 7 TG, 4 T 48 Fr 4 2000 F TG, B AL BT AR 7 1000 TG 5 B 4> Mk 2023 I 4 E #2000 F
TG, & T A0 [ 4 3000 F 0, K A M BB, RAEEE A 4 W B BB B AT A W A B A W 3 g
SLEER, RIS TR AR R, EUCERA AR ER, EAEFEAL Y EBA Y 2 A
PLA T R, C R AR R P 4 AT R A

@ HHN(LLAHBERF)EILE 28, BRARE(O LI BME)EILEIRN T, HELERK
58 0 A R e LA e RT DA R R T 4k B B9 TR R AL . % A& LT DK A A A E A B A AL U
EHEENNARER, EE VAR E)E 274 E 1R ESTAE, ZEFEHE S E NHMESE
T, R BB LA AG) S 01 4% 1 kB T, £ 5 R A b B % % Br 45 3 L 10% iy 46 & B
2 U AR R AT B ACGE X — B B, A6 4 R E R AR R 10% e 4 B AL R | IR AE A W AR AL, B
FHAA 5 Ao 2 ARk

@ AL I R o E A AR A R o R B B B IR R RAE AL N R A — EE Ny
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JE AR IR BB A S B AR BOR PRI, 3 =R 23 BE AR B AR AR A
T, 40 S AL A AU 0 B SO U -5 8 ) il e A B v =22 W) 14 25 55

= EBEFEAERA N E R iE AR TR

CARLEN T EATINE Y I B A T AR 2, EAE R E PR S
o BB AEBAUIRFE A a8 A Z A2 TE R E BN A&, @ 25K
MLF A% 293 FH A 7 3 BB T P A B A , I Al 2R v s St 1y T A7 5
E 8

(—) ZF LB E & A B4R

SR E NE I MR SR NER R . EPR LG — B R —ouie 5 =
TLIRHYIE . P —Inie E K E bRk S E N R T Rk AR ORI 23 [ A i
PN PR de s —ooie s o — 38 2Z 1] 64 22 53 , o 32k A9 el P 3 PO 5 ol A 92
HFefl . IS, [ NS TR R A b R BRI T AR U AN, BN et S
TIUIRAU SR AL A, LS R 145 EALE A 2 E KR —Jtie s oTie,
Je AN S ENEZ I CR TR R, 2205 BN R SOHAEA
FELE A H A A R e E B

H— KT HREZYGENER R, IR S, FE eI EFR
TR CAR 25 5 R 122 ) A R B 2R 2 W E S RN G R o o TR E
HEIR SWINEIRI LR L, MR BEDBIRUE AT . V1 e, A SR AT

O wREERSVAREMREEIAM, T4 451 5 F0 28850 % 0% 2 77 A ETH
Bl it — B 448 B E BT AR o A b e R E R R CE L, R S — R G
KR AP 4 A A B B e A AL AL R ot DU

@  Paul Reuter, Introduction to the Law of Treaties, Routledge, 1995, p.20.

@ SRR (2HEENT THEREESENZL), (PERLLSRF)201445F 2104, %5887 .

@ BREYKFAL2TRELENFRE . AERHFBENEBL G ERELER) (RAEREF
WN2018EH 1}, %547,

® HNEAR (ERkibEPE®REEL), CFERLLRF)2015F5 10, % 1437,

©® BRAEE(GHIRZR)FPHERFAAHUN FR—FREREAAERENEA TR,
(HEEETHR2024E% 11, %2177

O AxREERMTEHNNFENEALE, TS LET (L AL P EER 2 L AH DA
), R FH AL 2007 F R E R B (S A A ERENER), (EF£E)2005F % 3 H, % 96-99
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Research on the Domestic Application of the Rule of
Taxing Right to Residual Profits in OECD Pillar One

Abstract: OECD Pillar One Amount A allocates taxing rights over mega
MNCs’ residual profits to market jurisdictions. The application of the rule of tax-
ing right to residual profits within the member jurisdictions of the Inclusive Frame-
work is the key issue at this stage. However, compared with China’s Enterprise In-
come Tax Law, the taxing right to residual profits differs in substantive matters
such as the taxable income and taxpayers, and technical matters such as the nexus
and the tax base determination rules. Due to the special nature of Amount A, it is
difficult to follow the direct application model of traditional tax conventions, but
rather need to find a proper domestic application with both legitimacy and feasibili-
ty in China. Its domestic application needs to be based on China’s basic position
on applying treaties and tax conventions, as well as on tax legislation practices and
legal norms. Therefore, the feasible path for applying Pillar One Amount A is for
the Standing Committee of the National People’s Congress to decide to ratify the
Multilateral Convention to Implementation Amount A of Pillar One in conjunction
with the State Council’s enactment of administrative regulations.

Key words: two-pillar solution; pillar one; taxing rights over residual profits;

enterprise income tax law; treaty application
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