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REBRGEEHER T AN S A K. F R E ARG RPN
B P MES2R HAESHANREEGHER FERRAGRETHE, B
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F R AR R A A AT, R R E B B AR AR [ A R T 4T
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LA NEEE SHRGE AXHE A4RE RAB
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TEALGE I PRk, AR B AR ABEREE RBUN 52 B A4GE 1R 3 |, 0k B0 i [ PR
TR VR, ZBOF LT HREm R E RN R TR R B, FA R
FIAR NG B — 45 5E [ R AR & Je [ AR AR 1 ] A [l B _L A7 e S 32 fR 3P AR
Al . BEE FEBRER R, AR NAYE PRk SR ALE R A AT, 25— 2 e
[ P B P S PP KT A AR B0 3 LA FL 9 AR [ 2 [] ) 45 8 4 iR 52 frh R PR A
Hlo HRT, FEPRBEBT R E 20 i o 45 5835 55 1 K 8] i (9 0 057 30 S5 AN
P, FEFEAE A [ PR B AR AR A 2 — R A AR AR BT E AT AR G
PRBCBE B e PR3 R KA

2T a0 B AR EER , 5209 I Nk [ PR B ARG . AR FE N E T T,
I A A s I L T S, 1 RN 65 ) A5 e 2 D) 7 b 2% ] ] P ko 1A

* A EERE AR L,
O HWkA (EREELNER TR G0, (P A EE)2017 5 % 4 4, % 1092 7T,
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FUAE o HIR, 25 13 [E 48 9 TAE 7T R 23 % Ho A [ 52 1) 1) 2 38 S22 el , 76 11 B vk T
] PRI T L 1 R S 5 22 B A G R BRyE LI R R o VRS b R R RO
I8 1 37 R AN AR TR] , 2658 S SR 4 1 AR RN R R — A sl R Y . JUHR
Bl R AL 24, F AR NTE ] 52 (8] A i 2l A (5 00 R 26, A Al R P 2 0%
LD BT 7 ] B A 7 A B A DL L 146 P ARG v 5 A S A X £

T H AR, AT RLIE B S R I (genuine link test ) ff 2 [R5 (1) B w2 . BT
VE B RN, AR A R £5 0013 (effective nationality test) , & 4518 i 7 H 8%k A
55 0p [ 2Z [ A7 B 2 5 SRS BRIk JR 00 2 T K 2ok 0 e A AR R A5 AT i 4% [
B, U1 o B E LAY 1955 4F Nottebohm 58 H1 , [E] B 158 325 B8 DA ] 4% [ #5454
il 2 A [ kO B AR B AR B A AR NS B RAEAE BLSLI R, E A
A BRARERZ H AR AR ) [ PRI 230K, B SO 15 403K oA H R S8 (H T JL S R 1
AR AR E bRk A%, YA Z G, B R ML 2] T PRz M, Jf
B Ry 2D B R bR R, TRIRE 7 [ BRBRE AR, I ER A 4
of T A AR R [ 55 B9 E o Bl 22 T ke Y TR] it 78 [ B 4% 58 P o —— E 2 3L
1 8 %% %% 2 (bilateral investment treaty, BIT) 5 & # % 52 1 ) H 1 51 5 P %2 (free
trade agreement, FTA )——lt = BAf ML 1G0T | 68 7538 FH B0 S 1 R M BRI 1 4%
NBLGEE W IE A% B 5y 7 X G [R) LAY 128, ANV OGB4 T [ 00 48 1 AR 4%
TEH BB AR A [ 2 E PR R, 38 0GR B O — B [FE AR A AR AR AT e
A PR A R A ] PR P B A o 0T AR T A0 ] i % [ PR BT R
b E AR OB [ 58 5 | & R VAR IRURR: , 2 A2 w20 figp A 118 IS5 [ R

= (E R F hE th BB R AYE A 5
Wt 6] s 15 A 80 8 A ik PR A3 28 15 A T ) 4 i 19 2 0 7 2, RO I AR K
VER NS ORGP ] 1 > A5 I Bdks BN, BE A8 T I PR B AR, 2 PR A E A %

N UUH [ o e v e UL B4R, XA S5t B R T ey B S A2 4 15 [ s 50
BZ IR AR

O SRRz (E R T REERAL), + BBk A F H A 2019F M, % 28 T,

@ ZRUMER (BEHF—ERFmMRELE LR, SREFR B RH 201945, % 137,

(3  See Nottebohm Case (Liechtenstein v. Guatemala) (Second Phase), I C J Reports1955, para.23.

@  See Alessandra Annoni & Serena Forlati, The Changing Role of Nationality in International Law
45 (Routledge 2013); Crina Baltag, et al., ICSID Convention after 50 Years: Unsettled Issues 137 (Kluwer
Law International 2016); Hussein Haeri &David Walker, “And you are . . .?”- Dual Nationals in Investment
Treaty Arbitration, 3 BCDR International Arbitration Review 157 (2016); Monique Sasson, Substantive Law
in Investment Treaty Arbitration: The Unsettled Relationship between International Law and Municipal Law
80-81 (Kluwer Law International 2017).
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() XRER AR EERRR MR LEFERR

T [ PR BT AR 2 e ey, H 3 R I N4 AT RESR HH 3 T L 20 22 3 Y
OBk XF T HE AT &, SRR SR 2 I e 4 2 o 1 I I BAT 7R 18 U [
FEA 25 i) FOE ARG B 03, DTG 2 TP A0 16 205K s X TR g i &, S
FH LS AR I3 2y 1 2 K I AR 32 AN S B [ R I [ PR 98 b ) 4 29
s INTITHEBR AR R A FEAL o SCRpli I B9 43 5 S~ Rk, A2 O a5 [l PR ase e i
B JE T [ B g ok Oy =X, BB AR MG SR 2 A A ORAP i Y 2 5% FEl vk MR, s
IS T D [ Bk o SR R B B8 ARkl . X MiOULA Y S 7 T i I SR s PR 5 [
PRy o phaR L AF G R, T EARBAE LR 51 -

A, A% FE 4 25 [ PR R U 1B 1) B8 P B S B A S S i o O 5 T
AT HERR S S B s T o i an, o ke [ 585 At el T R 2 ) 8 9 40 i 2 240 )
(Convention on the Settlement of Investment Disputes Between States and Nation-
als of Other States, LA FRCHE BRI 29 ) ) 26 27 Z5HE , AR AR T8 [ KRB 7 FIE AT
E 28 A2 R R R, B9 T T LA 3 L RE [ ASR S R . JE R 7R A R
NIRRT A K Z TR #RAR 4G T E PR B e , Ui Shse O 4P S — Fif [ B ~J 453 T LA
FIMERE H L TR AN FE B3 B b i PV R ) SR R o H s T AL, A8 PR A A ik ke 4%
Bt 5 AR T [ )45 5% e o 19 1 e 7 A2 — |, VA HPT BE 2x fl 509E 4p di BUIR 1 1T 32 3
— B R 13 P PR , (ELAE 6] s 15 A 8 sl A 4 i i ke 7 500k R HE U I, AT .
A E AR (R

HUC, AP A 5 [ R B 1 DL B B iy 1 S8 A ] B2 Ol B0 BE Al
F AL AR B O I B AN 1247 0y BB T 47 0 AR [ PRk B ek A oiAE, 1
o [ PR AN AT Iz 48 1 S S B SC55 AT o @ TE el i S A O 4 B PR
A i DAL 5 15 L R 8] A A ) 4 i, B 22 7 T W 2 T [ 1 i B 1 R BB 8
P WL A 1 B S 55 o BIVAEE ] B 48 T blb s W7 19 R A0 B TR R O SR
W FUR A IE [ BRANEEAT O 5 R SE A, B0 B 0T ARRARRR , AKTH J2 [  5AE
BEMARIL. TR S L, RSN AR 5 [ BRBET R L AR 2 A SR
PeBE e b [ S AR AR K AP S R v B LI AR T [ B 46 PO

@  See Javier Garcia Olmedo, Claims by Dual Nationals under Investment Treaties: Are Investors En-
titled to Sue Their Own States ?, 8 Journal of International Dispute Settlement 698 (2017).

@ HWKE Gz thdr B in mEs EF L), BB 2011 F 41, £ 8 7.

® ZNA%(ERERZEER), 0T AFE R 2019450, % 253 7.

@  See James Summers & Alex Gough, Non-State Actors and International Obligations: Creation, Evo-
lution and Enforcement 175-176 (Brill 2018).
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oA ZZAL

FET U AIA D, PP )E T B 23 i B (4R 90 55 20752 7)) (Vienna  Convention on
the Law of Treaties) % 31 £555 3 2K I HLE , 2 R 25 15 ] s 72 R0 D00 i 6 [ P o D e
SRS FH AN AR v i) LS R DN AR SECAR D [l PR o DG T A AR AU IR E
FruE) 25 F, DL O B B ik R 3R 09— B0ME A& B . Y UNAE Garcla Armas and
Others v. Venezuela 521, &2 A Ky, B BRE 9% h o I Al 56 42 35 P A0 3 A 1 B2, 4
TP AR R E B AR NS 58 00 D A i, U5 B AR — i 61 o 32 R U0 DA fee
RV I AT AT XLEE [ 1 AR R0 3 AN R L L S0 R 4 [ U & I PRk .
M An7E Heemsen v. Venezuela 581, k2N Ty , [ BB A MG TE R S F AR AR
FEM A, 3 sk A T S IE R 4K 1) > A6 D B 0 0] Ml A, SR [ o 4% P X
H AR AU [R5 198 AR v R FF TR, B S HK AR DA E [ PRass 9% 28 v %) 3 P i
N, ¢

(D) RHER AR 5 B Frff T BB R % R

B1O6F R IE SR TR PR 38 LS R A F2 5K, X S N — AR s iR
LB SO L, DAk G AR AN 2 2 s S A A . O FH B i 7 B K
FLSLIR R WA A A0 A PR g v g 2T A8 I PR SR , T 2 438 T [ BRa 0% gk
RO 0 SCHEAE T, AT TR s T [ B4 o ik oy =X, 22 R AP 5 1 BR3¢ A 3 A7 A
DENTE S

e, AN R 5 E PR 0% A3 18 R R AN TR . — T T, AP A AR A TR
FURRR AU (Vattel fiction) . MRIEALGE RS, AR AN EEPRE 24K, KT H
K ERCEAE SR, A SN D B SRR 50 35 0] Ry R A 1 3, (A AR #5 1
THhEZE Az, A BEFEE PR LA AR ARz o ©— BEFAT AN R R, A A
SRR 5 2R [ R From e B K 5 R A B G . WRtEU, Sh 38k
I Ay A 3 R[] 6 R A R R AU TR IR R E R AR R, O —T
AT, ] s 4% ¢ A 28 3 PR T [ PR 9% e 9 IRAS . i 4 33K Bl IR 3% sl i 9
gk, R T AR R R, KR ZEE PR B Up e #2130 98 300 L 5 4R 3 [ 1m) & AR
(1) 4 vty ELHE U 2 [ B Ak B BOR] AN DIE R B E 2 5 B PRk . AR, PRI fif

O (BN EHEN)EINFEIFAE B LT X—HFREEA . (F) L EE 5
IR TAAZ MBI EZERZETHE; (C)FEEFNERN 7 EHEE S FEXNLHHE
ZWhERZEABEG(FERTLYFER X ZAZEMAXERELNL”

@ See Manuel Garcia Armas, et al. v. Bolivarian Republic of Venezuela, PCA Case No0.2016-08,
Award on Jurisdiction, para.704.

(3  See Enrique Heemsen and Jorge Heemsen v. Venezuela, PCA Case No.2017-18, Decision on Juris-
diction, paras.439-440.

@ BRUKE: PP EREEREFT), FEBBAL 201 FH, 56 7,

® HBRE ORGP RERE R FE), AR H A 2010 £ 5, % 18-19 7T,
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A AR ABGEE HA B PRk R A, i 55 45 [ PRk BUe B R A[R] N gih
HOBUAR R o VIE WA E PRk 22 5 A (UM R4 50 R %2 ) (Draft Articles on
Diplomatic Protection) %5 17 5% T3 , [l BRa& ¢ Wip e VA 48 58 35 IR 40 0 T 4 s, 0%
T EFEAEARERRLE AR Z R T A2 P v iy I FE R,

W PR 5 E bR st B e BUR R . — 7 T, SRS R AP R R R A B
AR I8 [ ) i Y BUA T 5 o SNSRI IR T K AL, IR AEBAR G b A AL E
TR PR AT AP AR B L AR AL OR A L S AT B 45 SR A R SR R A0 4
L ] B oR A2 2 3 OV T B BTG B2 ), B0 [ R DR 3SR NI 7 1Y AR B O
P, 308 F RS BN E AR AT IS 3, I8 4 R 3 SR AR 32 B 4R 18 [ 4=
FRF LN, B Z) T Re R AR AN e . 5 E 2 BRSNS R R £
Rt T BOAECHE HA 5 4 om JCOC R R 1% i, 20K A AR N5 BEE A 20 B A B0 HK
F 20 T B Ak G A A AR PR i S b A B R A e A T ) £ oF
J& L HE R TSR E PRRRFE o 53— 5 T, [ PrRai B8 P e ik ke 50 9% 3 5 7R 3 [ ) 4 iy
MVER DT 25 IR ) ) 2 7 B PR 98 o v T3 450 9% 80 R 5 2R [ ) ) 4 Sy
$2 A2 [ bR AP 3R ORI, 55 75 380 Ao ey 7 %) 4 i il DR B 9 T 0T A R E B DR A
T B AR Ge b 28 R4 AN FISE M o @ LA i S5 L5 Wi 7 4 [ BR800 4 B i e v o
(International Centre for Settlement of Investment Disputes, ICSID) A, H:i% 7 &
T 2 [ R 5 0 PR 5 U0 T R L [ A 8 (9 B KU, O Al 52 sl A2 i 1 3
SCERANSE ORI o O E bR Bk v i R B R A2 o 1 B [ G4t B ok £
(AR, T S T A SR R BIRRE A O 1] B 150 A 28 2 A TR B BV O T 43¢ % ik
il R 1) S A 4% 9 S AR T ) A e ity o A RN A A SR A rp i LS R DA
[ PR3 B8 R A R AR i o, TCBE 5 [ PR BT B PR AP AL 5 58 19 B Y S B AN
o

B ISR, , A FEE FT RE 23 i FRC AR ) SR 2905 N ) 56 31 %56 1Y RLAE L = IR

(@D  See Ben Juratowitch, The Relationship between Diplomatic Protection and Investment Treaties, 23
ICSID Review - Foreign Investment Law Journal 11-14 (2008); Meg Kinnear ez al.,Building International In-
vestment Law: The First 50 Years of ICSID 164-165 (Kluwer Law International 2015).

(@ See UN, Draft Articles on Diplomatic Protection with Commentaries, https:/legal.un.org/ilc/texts/
instruments/english/commentaries/9 8 2006.pdf, visited on 27 March 2024.

® ZR[EEITEHE -NERKFM SRR (EFREZ: XK EOLEHR(EZHO), K
EfVEE, Bt eI R 2021 F 8L, £ 220 7.

@ HRBEA G EH LR R bR A B R Rk L&k E A ), (B 25 % #7)2015 4
F2H,E 175,

(3 See Eva Paloma Treves, Investment Treaty Arbitration: Dual Nationals Are Now Welcome: A Way
Out of ICSID’ s Dual Nationality Exclusion, 49 International Law and Politics 615 (2017).

©® See Robert D. Sloane, Breaking the Genuine Link: The Contemporary International Legal Regula-
tion of Nationality, 50 Harvard International Law Journal 52 (2009).
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FE] PR BT 0 A8 19 SCAS R T 19 AR N8 5 38 A 5 4, BV I ] PR 9% D oS T
P& 2 7SR NOBUER [ A A, AN 2335 FH AP A2 AR 4 v 9 L S IE 3R T A DA 45 ¢
AR . VAR EUETE Olguin v. Paraguay g Y, AP R L B T RE R Y
FEA, [ PR o Ak 202 B SR N ELEE A [ B RO 9 ABCR , PR S I AP A A4 v 1)
215 T o 32 0 DU 3 P T 6] B 8 Ak, 1T AE SR NA G R B 43 % P R 1) 1
FLOU A ] HOEAS 5 9 & B )y . ® Ul Garcia Armas and Garcia Gruber v. Venezu-
ela ZZ PR E IIr i | 50 E KA B PRk LB 55 X — & G 2 ig A A, EBR
B U AR F RN LK AR 18 [ 2 B B AR i Bt X S HEBR IS AP PR
A5 PR 03 FH 5 2 A0 G Y LS R R AN B 238 T I PR v i, @

Z AEXEEEENEXIRRNKHEREZE

R 1) B2 22 HE 0 22 5, B B 50 B A Bk OR 2] L3S ICSID i 5 1CSID fif
Boo VH T (R P )5 25 2555 2 CHERR TR X B A AR R Y AR NAR
EE A JE N E AL, A2 TR ICSID i, ICSID P35 45 5 fE A 2 1 h 1%
LS AR I 2 1 3 T D) e B AR AR BT S A il A O 458

(—)ICSID 1 #

HR G CHE BTN 20 ) 56 25 2556 2 3 B L E , TCSID ik r i) 38 415 45 9% 34 b 201 W) B 4%
A R 45 2R AN AR E4E 20K, B 248 H AR NG 4 E 4, )5 #0248 A
SRR e 7 (R o UL TR SE PR R0 A AR 18 48 1 B SR A58 5 1
B HEBR 7E ICSID 45 53 Bl 2 Ab , 33X — W s e ZE KA T 3 3 00 T (i o [ K 5 b 1) [ RS
Z IR BT v 8 29) B9 S ) th s o izl IR EE L BDAE B SR N R A 4 i
XUy 4 29 [ [, A BB B ICSID A i 3 A% #5554 5 10 HL , BRIV 4 Sy iy 926 2 3 [
) B AR, XA E A AR X (1, OFE ICSID PP S e, Ak e Xt [ SR A
A 7 [ 4 e A Al A% B A e A A X — WA . 14N, 7F Champion Trad-

O (EOHFRENA)ENEGIHAE FARKEFRERE ETXHSBAAZENR
FERAEAZBAERIL, ERMHEZ.

2  See Eudoro Armando Olguin v. Republic of Paraguay, ICSID Case No. ARB/98/5, Award, para.62.

(3  See Serafin Garcia Armas and Karina Garcia Gruber v. Bolivarian Republic of Venezuela, PCA
Case No. 2013-3, Decision on Jurisdiction, para.171.

@ ZnK#E(EREFWREERT L), ¥ B BUEKF HRA 20195, £ 28T,

® (BFAAYEELFG2HMNE 5 —HA R AR IBE 7 Bl B A % 3m 2 1 9 AR 210
ZHUBRRFEE 8L EIARNEICAEIAFRFERZE, BHEN Ei— T E RSN E -5
AEESFNETERAN, BETEFEE ERE— 0 M h B A Fom—r a9 E E A Ao

©® See ICSID, Report of the Executive Directors of the International Bank for Reconstruction and De-
velopment on the Convention on the Settlement of Investment Disputes between States and Nationals of Oth-
er States, https://icsid.worldbank.org/sites/default/files/Report Executive Directors.pdf, visited on 12 Febru-
ary 2024.
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ing v. EgyptZ&t, Wiig A PRt AR 1 [R] B 40 A 58 [ R S % . Wi A4 i, R 2
H BRI bRER R [ R R AE 5 AT IR AT (R 20 ) FLE (B AL
BRI AT DS b B S 350 Ko I o XoF I, AR A Ay , (CHR I 24 ) I Ay EL SR R
YIS BR A A b, 55 25 2550 2 AR IR HERR 1 3500 E 1A A T8 1] [0 6 1o P A B 0
R T D B 3 T X — R e I H BN B B AL, L, #E Micula v
Romania ()&, HH A K Az BUS 2 1 Je W0 [R5 , 7% ) i S B0 3 i (1468, J5 X
H IR e WEES . BaiE AR, i AN 5% B AR FSHE R MOe A
Tt M E R A AT . XTI RNy, (RN 2 )55 25 5550 2 3R L E T
FEOAE bRE , JE R BN FLSCIE R M Y 38 FH 25 8], 1 5 (g di— % 5 JE I BIT) 1%
A BCE AN EFE R BOS AN A0 A 2 5 e E AR Y H S RIS AR IR R,
WP AG BN SR R RAETT . @

T340 MRS BT AR B — T & (R A\ 249 ) 4 249 1) s 44 2 [ | 1R L {5
SR AE (ICSID B {5 #5800 ) (ICSID  Additional Facility Rules) 3242 ik , 7R A IA
F AR AHA A7 15 [ [EEE 0 A A 3% # B . WIHE Heemsen v. Venezuela Z2H7, 136
AR Pl — 2 4 B iz BIT) FTCICSID B AR 000 ) 1] ICSID £ ke A, PR AR 3 A
W ANFE G CICSID BRI RN )5 145565 53K I3 — 4k 2y R H5E X, ICSID Fb
PAE AT AR, S HIE N B B 28 2 B R 1k BE (Permanent Court
of Arbitration, PCA) , Mk 2 7R 75 75 I\ B 56 & B L il 45 i, (78 B —Z& N B ir
BIT ) HH 2 K e v $12 5 ICSID AR , 3 W 35 46 249 [ 1) B0 S 7 R B A R 3 ) e
(R 45 5% 5 HE R A 12 Db 265 FH S0 Rl =2 A1 ] s A 8 1 R 2 1N S o T 68 1) /R T AN
o B NEEERCEDR @

AIUL, R ICSID i, HUEE A AR BB AT 10U [ b A0 4% 20l 5 4
SR A CHR B 2 247 ) 55 25 2555 2 R TH AR LR 20K, A% B AR RS AR 1
By, A it LS H R

(Z)3EICSID

WAZT BB )2 | 45 L 4 235 1R B 4 e U 22 2o 1 AR 4P IR 1 A R0 9E , [ Brdi
BEAPERALIE Ny g DA 5 5 5 AR T ) e 1 e TR BLR . A SRR E PR
B B WITEAHEBR I A AR08 S F RN A A S AR 5 By, X — 2510
AIREET B0 . IR TR T, AR IE [ R RARAS AN 55 2[R PR o U 4 it iy o, Hoog 4

@ See Champion Trading Company, Ameritrade International, Inc. v. Arab Republic of Egypt, ICSID
Case No. ARB/02/9, Decision on Jurisdiction, para.16.

2  See Ioan Micula, Viorel Micula, S.C. European Food S.A, S.C. Starmill S.R.L. and S.C. Multipack
S.R.L. v. Romania [I], ICSID Case No. ARB/05/20, Decision on Jurisdiction and Admissibility, para.100.

(@  See Enrique Heemsen and Jorge Heemsen v. Venezuela, PCA Case No. 2017-18, Decision on Juris-
diction, paras.394,413.
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A DA Pk O BRI E Rl iR RO A B G A . TR R AR E
R AR [ B 45 5 D 1) AR Tt e I o ek, AN AL 2 Dl AR [l 45 5 4 AR 2 A ) SR
IR, i I B AR B P AR I M T 5 3R s R 4 24 Oy — [ (R4 DA R BKTT , el e
INT EE FERCEEEN 2380t , 72 3E 1CSID ffgk i, BV FE BRE8E 7% Bl g A0k B )
Xt B AR B [ 5 DA A [0 R AR A TOER , (P38 22 o AN WK 3 b T B A B A 7R i
] =55 09 3SR AN RO AR T8 [ 2 15 B A, X R K TE 52 A B (rule of non-re-
sponsibility ) F BRI, TR B E BREEFEAR R A N T

SR, FEIE ICSID R SE e, AR BEXT B SR NS 9835 P A AR 1 [ [ 45 B e 75 3
MRIGE , 3 H A PR e e A B B RLE o 140, 78 Garcia Armas and Garcia Gru-
ber v. Venezuela 53 Hv, H1F A [A] I HA PUHESF 122 A B b 48 R4 (PE BEAF — &
i . BIT) F1 B A [ [ bR 52 5 15 2 51 2 A & B ) (United Nations Commission on
International Trade Law, LI FFR{UNCITRAL 2k F000Y ) [7] PCA $&Eh#k . ¥k FF 35
NFE 1A 7708 [ 4 0 SR AN B GE 8 AN i T 3 A 4% 0 5wl , i ELAR 9 (4l
YRRLIE ALY S 315555 3 AR LE , 38 4 LS AR 35— 15 [ ik B0, g
HERR A SR N5 AR TE [ BA B R I IS AR R0 # By R, i EUE R, PR
RO AE AL A SR NAR 55 5 A 8 [ 40 2 [ B Ak i e i, AN 32 i T4
AR AF b ) AR B i ROU) B AR I A B e EA TR . IR HECPU R —2&
WL BIT) 5 1 45 ¢ F 8088 " e X, MR — 4 2y Bk A s T HE R A 2R
N7 REAEAS ZE 0 8 HIE NS A% 5 B R ME—FrifE . JUHIE 5 I3 48 20805 78 5 HAh =
F 425 1 [ BR AR 55 U rh Y XU [ 4 4% 0 B HEBRAE AL (AR R T b b AR A
AHOCRR 825 29 X5 i 225 725 L oy e e A 4 U [ 48 1) AR N AR08 8 A B
FETE TG o PRI, e Fe 380, RV HR 3 1 PG R 2F [ 6 O AR LSk &R 4
AT M LS AR B0 B iy AN, 7E Rawat v, Mauritius 2, B35 AR B A 6
HUSR IRk e R AR (0% [l — 8 HLOR 7 BIT) FICUNCITRAL L)) 1] PCA
PR, BRI AR AR CLE RN SR LA A L) 31 5750 3 I HLE , Mg by
T LS AR I 5K — 2T 15T [ o v KL 5 40 A AR T AR 1 B N R Y i
o XU, MERESS AN A0 S A T H s AR B BRI A [ A RS
S J G REAL, JC A T TE N LS R RS AT . 5 4 2 U G 4G i At

(@D  See Stavros Michalopoulos & Edward Hicks, Dual Nationality Revisited: A Modern Approach to
Dual Nationals in Non-ICSID Arbitrations, 35 Arbitration International 122 (2019).

(@  See Chitransh Vijayvergia, Dual Nationality of a Private Investor in Investment Treaty Arbitration:
A Potential Barrier to the Exercise of Jurisdiction Ratione Personae?, 36 ICSID Review - Foreign Investment
Law Journal 168 (2021).

(3 See Serafin Garcia Armas and Karina Garcia Gruber v. Bolivarian Republic of Venezuela, PCA
Case No. 2013-3, Decision on Jurisdiction, para.200.
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PRGN E AN 7], AS 52 B i Wb s B AR B s 91 A 00 L5 G B AR NHRBR e 5 58
TE LA BRI (YR N 2 23R A 20) 5 31 2550 2 S RLE , PP E R 46 & (k[ —
B HURI BIT) 5 9 2% K 45 24 [ b AR 21T 98 5 TRl 99 A TCSID AR LE
W 305 A B T RN 5 (AR TN 29 ) 565 25 2555 2 s M RS AR — 30, B A 7R 1 0 [
BRI ORISR B

WS 2, EAR ICSID fil b, R Bk = 5 (R BRI AN 249) 5 25 4548 2 LR ML
TE , TR H 2318 P 1 PR 0 o T AL 1 T R A o i, O EL 1) T B ) L5
HR AR A s 25 A A [ A Y AR B B AL R R 2
Prfpdle IR, XA B A AR S5 W E PR B0 AR R B4R, ik 2%
JEAE [ SR A 2 LS R 26 2 S35, IR 58 3 5 7R 1 e ) ) ) i 2
JRtT o PR, 76 E AR AT ARG [ R B T, 2% R 2 [ B B3 P 1 PR3P X R 2
HMEREBTH , Toie F AR AT R 5 R IE [ Z AR B FLSCHR R | RRE 249 17 i 4
Fe I E AR T

N AEE=-EEENESIKRZNKNEREE

ST (RN IV S F AR AT 58 B0 AR 3 [ S 1168, ik | SR 4%
P YA A = E O E 88, I8 4 A8 42 ICSID fh #8234k 1ICSID %, AR Ak a4
R PR TF U g A AR AT E 38 A8 By o iy [l B 450 9% D X B R A3
I P DA AR DR AR TR 808 5 300 o i % ] PR3 ¢ Wp o 1 v DR 4 A 55 =
IR B AR AR R A o F BRI SR 29 S L) W SR L BRI, i
JiE IV K4 o) R 2 SC Y T SCAE S 4% 24 ik R 1A S AL [ I 880G 55 2 S ] (good faith ) B e
JRAE FOZS 1 AUR] 1 H RN (prohibition of abuse of rights ) 4% — Bk AR

(—) A LERAY

BRI b [ s 2% 24 SCAS 5 SO A 2 Il R A, AR Sy [ B AL
PR D AT 2 A R A5 AT T AR B R 2, 2 BP0 AN A5 B 2 39 T s i 4 [ s 2% 24
FE BBORF LS5, wh i T 29 SCAR B 138 S, DAL I 4R 29 07 B B I . P
SCE B R B 8 B AN B2 oK 1 AR AR 4 24— J A A LR, R A AR AR
BTG 2 SCHLE Y SR, P S AS GRS FH B0 SRR R M AR AR 1Y
TEHE B 3 A AR TR IA T [ SRR T PR A B U i AR A Xl
& FEBRBOR A I e b e i WL R0

(@D  See Dawood Rawat v. The Republic of Mauritius, PCA Case N0.2016-20, Award on Jurisdiction,
paras.170-172.

@ % WK T AR (ICSID b # i 4 20 AR BN J L4138 ) (2 B R ETFR)2018 F 5 1 4, # 62
ﬁ o
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5 4n , 7 Saba Fakes v. Turkey 22+, i A [T $HA 29 B 5 fay 2= 58, AR
fr 2= — T H L BIT) AT . R 3 A i 25 B S 2R D ik — > 15 [l Py R
M), B N5 29 B2 B BA B AR, SR A7 22 RS SR A BT & i N AL
BOR o XTUE, R BE A, AR 28 A FH SRR A 24 ) Ay 24—+ B BIT)IARE Hi i
NG 58, MEHE SRR MK Horp, CHRBRR LS 29) 55 25 4550 2 3 UK A AR
FEEE 1 AR AT F HEBRAE A G B 2 A0 IR R HEBR I A 28 — RS E S 1 A RN
B (fr 22— L HIH BIT) R AU “ B 98357 SO MR A 38 FH A s 146 24 77 [
RBEARN" . R AR A ZY) 5 31 5555 1 RILE | Ph#RE 5 250G [ B
P GE U E ILE 1 RS R, AN A R A A7 A 20 4/ D I 68 IR o, BIDAS 7 3 S0
FUE, 5 WK OV S5 AR TEABTT o BRI, PP E SR ZA s , AN RE IR i N 5 fr
2 Z LSRR A NS AR B By, BV AR R R AL, g
Oostergetel v. Slovakia Z2 7, 8 H i A4, FH I A LU ARIE A9 73 A B 1 HL LS HK
ZR VR 2 LU A Ao A Tl Aor 2 [ AN REAZ 2 (fer 22 —FE ST AR BIT) LR . A
FRBEINA AR ey 22— e I8 AR o BIT) YRS , “Fe 08 35 7 248 “ s — 4k 2 A
FUA RS A RN I At 0 LS 156 2R D03 45 60 8 B o], T S0 i 4 R ] B At
BE U FIAAT = VAR E BRI S A% 5 10T AARYE 7 == R e T == R R,
PN AT ISR B EH S @

i, A E PR AR T AR s e, BRIV I PR B ph o BRI T A AR OB [ 1Y
INGEARIE , PRER A AT RE D E P 50 = FE EEE 0 A SR A R s 8 # . Bl
W, 76 Al Tamimi v. Oman Z2H, B[R] IR A 7030 9 K ] (O T AT 36K 94 19 8
[l 22— ) P35 [ RV , LRI € 96— BT &2 FTAVRE PPk . b il A3 i IR IS (2L
—BiT & FTA) S 10.27 F5%F — #8857 S, HAT U EIEE I AR A 90 R &
32 BN S B A R R N A Sy BT IR R RS, R B A AR AR B B
By o TG, PhEEE Ny, AR (S5 R —PFiT 8 FTAD S 1.2 200 “— 7 [ R (2 L, A
ELAFF A 5% 1 R B 0 A % R0 (R 68, o EL PR 3 A D A O [ L s, DT A i
YA (Y BT I P [R5 0 2 28 2%, Wi i A O TR DU AR 4R 0838 . (HARIE RIS, ik
BERTE T E BRG] AP B BT SR DR, DRI AR AT A 1
T E PR G P O F BRI B A 04 R L AR Sk B LA A 4 2 [ L ) B
SRR B ) L FL SR R L4 [ B A A, i AN 2 BELE 9 56 = AR 19 A AR IR

(D  See Saba Fakes v. Republic of Turkey, ICSID Case No. ARB/07/20, Award, para.76.
(@  See Jan Oostergetel and Theodora Laurentius v. The Slovak Republic, UNCITRAL, Decision on Ju-
risdiction, para.119.
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GO ) 7R T R, BV 1 SR AR S L RN A BRI R Atk

(DOUBEENRRERY

A DA, BRI 5 2R ] T 58 L S0k R Do 5 75 i it B 2k | ik
JEE H A A ) TR B SR BT 2 AR AP AL Sy AN SRS A AS O P b i LR R
W, R ] PRSP 0 I3k FH SO R 0, Ao e A, P ey 0 S B 3R 03X
{14 3 FH 91 T IR 0 i e S 4 A 2 e i =l 2 = XU RS B T L XSS PR Bk T
BRE G P A IE AR TG E IR, B S M TSR 2 TR AR A P A A BT B
— Ui, PR EE SE AR W, TCie PR A U 2 A AR AR BR MR R, o TR
% A v A A DROER A A L B A T A R KR £, H AR N0 34 AT DA g R
o = EEE R 5 2 25 oA AT A OBy PR 58 U 48 M3, XA A7 o gy
“JE 5 B K] (nationality planning ) 5 “ 25 254k ” (treaty shopping) . *75 Z Uit A AY 2,
R S5 0 PR AT A A5 5 K 2 B0E BREBCTE U (R0 E , W RAT Hh 1 SR N H3 %8 35 S 2%
L3Pk AT g LAIE SR B A Y [ BR 4% 5 0 DR AP, I AN A2 1 o 0 2 3 [ ) 7
TR, X 2R 8 (%) 28 5 A e it U BELRST | 30 25 401 357 6] oo 45 9 D0 s 0 1] o 43 9 AP AL 0 1)
AT IR TEVE IR 4% 5% 5 5 AR 18 [ 2 R 0% ) g 2 A8 Jey TR, AN ) T 28 i [l PRase ¢ e
AL T M B S PEAE AL, PR T 2506 11 DA BR 1

VR BRI A — ek a0, 35 BN B 288 ] TR E BRI R R . YESH
2 SCHILE A I, 2 B S IR A= A AR 1 ORI I s 0 iy 2 R ) R N BT
WA H B O Y SEAR e 7 [ R 55 e e, S A8 [ o e e SO0 A X Rl
(R AR AR HH W SOMUE B2 3 )2 AT B2, B0 Ol AT A OBCRE A, o
FE R IC IR U ASREAL, MR T, BRI R S sS ORAr v v 29 15 T vk R
D), B AL AR b B8 AR FH T B AT S OR AN [m] 1) [ B 4% B iy, S 9 e b2 B &
Al fiE Sy 5 E PR S P B 2R ORI IO B9 0 H 0 S B ARTE . P anith, 76 E BRI Bt
P AR A SR OB [ 45 01 TR0 B TE T, 28 Ik BORI I FH 02 F T R A S8 A
WSS A A8 B 3 B it > B AR X AN A RE I A BRI A 58 L4 5 ] s 45 9% i
F A 22 5 | & 00 38 2315, 340 R G ™A% ik L S E 2R 0 4 R el Ok 179 97 T 5
g

@ See Adel A Hamadi Al Tamimi v. Sultanate of Oman, ICSID Case No. ARB/11/33, Award, pa-
ra.274.

@ HRERR(EHFERFEL G L& AT HMEAT), 7 ¥ 208 A F tH A 20194 ), # 98 T .

@ BN (E R R R P BRI R ), GEF)2017 850, % 1557,

@ BRBaR(RERRAETRBFTEA LI ) (B AFFR(TFHLHFMH))

2020 4F E 28, B 70T .
(5 See Robert D. Sloane, Breaking the Genuine Link: The Contemporary International Legal Regula-
tion of Nationality, 50 Harvard International Law Journal 55 (2009).
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BT A% (AR 0 SR 3 98 A58 8 AN 1 AN T Y17 o 3R RO A
AR EA B SFLA R 5 . CHET, BRI SRS 55 FOC T A8 IR T X 2% 29 Bk k1 7
Sy 0 BR A 32 B DA NN FE A SR TR 14, 336 2 PR Ay 266 TR 22 B0 e 3 AR Fh ik A
P PR Y, i NI SR [E AR X 25 55  (H I AR HERR F AR N F8% 3 St 5%
APk T MBS REME: . @4, 7F Aven and others v. Costa RicaZ&t, HiiE A [AI4H
A FE AR A , AR (6 —Z K Je Im—rh 29 FTA) FICUNCITRAL {38 4
DUPYXEF Bk Bk gk o Bl Pl N F B PO AN — BRI R E — 2 oK e
Jn—rh 2P FTAD S 10.28 Z5X0 “H9E 387 1 2 SC, 1A U (R4 19 S8 A 9 J2
3 BORN SR [ A R, At 3 N KR R AR e E E R 2
HITE N TR CSE I — 22 K e in—rh SE U FTAD I S0 B 4E 1947, A8 AR 25 1Y
FERLRIAT g, AR 2 BIF B UM E R AP o %P, AR A, B — AR AR A S AP i )
5% ] B i R, S IEG R I R s T 45 3 4 2 DB [ 4 1 OB, A J2
A5 = EDCE FEEE ST ; 58 = EFE AT A2 A ARk B SCHETE T H AR B 722 [
FERA FURN TARUR A 25, AT HTE ANAEHEA T 50T 2 Hir 1Y 32 2R 52 B R 4 a2
e I AR S R, R E AR ISR A REAL, AT DL I R BRI R S
Rl o LS, EPE — 8 R EE b o A% AR B0 X AR 48584 S it 2% 2
PRIEAT A B BRI T HE . 5k AR St S 29 PRI AT R R 2R AR, AP AR
FE 7 T A5 (AR TR0 A5 TA [ AR AR08 35 8 4% B0 (1) B AE T, SR W83
HAS U [ 42 5 RN T RBUL A AN N 24 B 25 29 25, RN S PR T g 5
ToUUL B AR A A T BE A AR — R e P v . — Oy AR & AR I ] SR AN TA] L 2%
L4PE T L3 S SR Pkak N S S Pkt . VD, SRRk R AR v kA i
St ) AR A BREEA T, IR R T0 T 1 UL B U S v T R R R WOHEE T IR R A
TR SR T LA U R 8 P 1 Ry AN A SR T, DT AT AR S A 5 B8 . 5 s Pkt
W AE 28 A A B0 AT DT D45 ¢ 49 g IR S A I ST 1Y) SR 29 Pk B AT R, 450 5%

O HRAAECGEE R RF R TR A G —F TR E A LAY, (B Z 5%
FID20194F 14, £ 6270,

(@  See Jorun Baumgartner, Treaty Shopping in International Investment Law 2-3 (Oxford University
Press 2016); Javier Garcia Olmedo, Recalibrating the International Investment Regime Through Narrowed Ju-
risdiction, 69 International and Comparative Law Quarterly 307-308 (2020).

(3 See David R. Aven and Others v. Republic of Costa Rica, ICSID Case No. UNCT/15/3, Award of
the Tribunal, paras.215,245.

@ H RS (E R R TR F GBI AR R, (ETEFEFT)2013F42
B, %1237,

3 See e.g., Autopista Concesionada de Venezuela, C.A. v. Bolivarian Republic of Venezuela, ICSID
Case No. ARB/00/5;Venezuela Holdings, B.V. et al. v. Bolivarian Republic of Venezuela, ICSID Case No.
ARB/07/27; P ac Rim Cayman LLC v. Republic of El Salvador, ICSID Case No. ARB/09/12.
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# B IRBIA AT BE A A A LB SO G I Hn] B = S MR i S, O S H
e ] ) LS TR PR R A A R BB AN IO 2 A 1) 26 20 M), A ISR P, A B 4 T
R N R

F . BARANRHEWEEFHEIARE 573 1 E E R

MG & [ 52 2 Ak e 2 g i -8 , B0 B A, FREBURPE B a i Amy 2
ANTFFE PR TR SR A A 8 . P MAME B BT H R E |, 3 S AR A
TR . HH, Goh v. China & PR 4 ity W7 38 BRI 1 A2 P 24 1, Yu Song v. Chi-
na % #1 Montenero v. China Z& M AP ERTEAMNZS . Ol LAUG, H AR A7 & 5 TR 1 U
VR EFR PR RIIEA DI, RS A THE B R TR E A SR OB E S A
JE [P JE T O A S0 AU A (BAE H AR U FEE 299k S80S T A
IAS S S VRO R & NESE e Y ES N U s A DN G N R i o e ATE 7| S 9 & 9 e

(—) T E T i i R

H AT, fEREKEE N, AP E R ZRIA AR AT LA A T A5 A DL
FE . VBB E PRt S 00U [ 02 B R HE R A2 N A AN SR R 3 L
1 2R MKRR ] F AR AR 5T B A% By, FREVE AR S AE [, A] GBS T Ih LA KUK«

VA 5 56 i o A %) XU

HR A 1980 45 S it (1 rh e N R AR [ [R5 1) , 3R E e A ARl i A R BT
R RS, R E s RO R E AN EI A SR SN E [ wos B gk kb
5] 51 5% ; 5lo th S RIERF A AME R IR SRR | E e 70 A s Ho A 1 > 3 i 1 4%
PET AR DAZE B At AR b v [ R . BRI PRI TE Z A0, A o [ 1 AR
NI R A v s B BV 22 v I ] R AR AR A1 ol ) 6 s ) o A A0 ] R, R
AR FURIA T o [ [ 5 AR AL A E 4 . SR, AR S EAUE I, 24 AR
FAT R E W HE R, A AL A A5 A ] 175 R ) 8 M) i 1 Rl R, JHC Al ) R TG AL

@ See e.g., Phoenix Action, Ltd. v. The Czech Republic, ICSID Case No. ARB/06/5; ConocoPhillips
Petrozuata B.V., ConocoPhillips Hamaca B.V. and ConocoPhillips Gulf of Paria B.V. v. Bolivarian Republic
of Venezuela, ICSID Case No. ARB/07/30; Renée Rose Levy and Gremcitel S.A. v. Republic of Peru, ICSID
Case No. ARB/11/17.

(2 See UNCTAD,Investment Dispute Settlement Navigator: China, https://investmentpolicy.unctad.
org/investment-dispute-settlement/country/42/china, visited on 13 March 2024.

(3 See Jason Yu Song v. The People’s Republic of China, PCA Case No. 2019-39; Goh Chin Soon v.
The People’s Republic of China, ICSID Case No. ARB/20/34; Eugenio Montenero v. The People’ s Republic
of China, UNCITRAL.

@ ZRANER(REREEEREXRGRERE) (RAEFEFR)2023FE3H, %
104-105 7

® BA(FEARFEPEEFE)EI 4.

© HR(FEARFMEEEEZ)E 1045,
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T4 I S A, M F =, FEA BRI T E 2 RARYE S EL A A A E 5
WAL A BUR T 04 A1 F 1488 1% o ] ) R A 3 1 e A b o (P X By
AT A AT A T T [ 52 Y R SR A, e i BEL bk A L Ak b [ R A 40 ] [ 4
(7RI, JE I BH 1k Y ] 2 B AR rh B 022 A 4/ ] 8 Dt 3 (A OR RTBE A

TEWS Ko B AR N WU [ 1 1] a5 A 22 4 v, ICSID AR Sy H T 52 3 22 1 A5 i B
Z WAL, AT AHERR H SR G AR T ] ) 8 o ) A% 3 98 3 B O, (R X R 180 o nfe
— A ALY . R 4 2 118 22 [ PRA% R PR E RSO 5 I SR Ta) A i g R o, R
TG H PN L URIE$ 2 ICSID ik 5l JE ICSID 3 ACR] . 4 2004 4258 1)
(i E — a7 22 BIT)BUE , 85835 AT LK D 5 oA SR 1) 4 s 40K 4l 4 B it 2 24 ) 412 22 1C-
SID, ¢ # A B (UNCITRAL i BN ) 28 L% e o an SR AR 58 3 R PR HiE (42
ST 29 YA ICSID ik, B4 S [ 98 A HR 5 35 M 4l /1 6] 1 68 1 A\ s A o [
FEIE, R AEILIFoR A shite e SO i i iR R S ok 5% 00 B H T BB R
T3 ] BE B AR EE TN A Ml b 5 08 2, BIVA ] A M A [ 30 3 0 3R T U 22 [ s
BRI . BoR, (A T E E 5 800 5 K= B s 4, WA 5k E
FE AR K R A IR E T [ PR e o e IR > A0 R 583 1 E PRt iR AR, ik 2
it ] PN A8 98 3 A L PR 5 4 R AR T AN A . 3R 5 41 [ 43 465 R PR 3 P e ) A
BORORP AN E R 0T E AR 0T A BT = SO0 R [ A B R R R R &
e, ANRT R S Bk 4 24 H v 25, B 58 RO [ R 25 mT 8 32 39 1 T 2 0

2 HME G AR APk 1 UK

] B B AP 3 rh A X (148 1 11 AR N8 I A ai A, B IR TR R A
JIE AR A 1 [ A % o o A R o ] 5 A 161 S 2 45 1 e 9 ih e 1) K JR A R
TG R = A B SR — B 20 tiE 22 /LA, i Tk 45 45 [ bR g e e
B 2 M B, Hip e T 803 SO RILE P ) o, 30 HUIR 9872 OB ¢
R U RRIE 45 ) — I R R L EEE 0 A RN LR K [ SR R [E 45 (1A
FE RS, 1 1986 4145 25 1 (b ) — 3 [ SUA B R 4R 29 ) I, U [ R AR o [ 9%
AT v A o R A 0 A [ IR By, 3 mT AR i A AR . By
BOZ 2000 4F 2 2010 4F , 3 E 7 B B SR 28 T B By b 46 25 8 0T b i 2 5
PRA&BEphE N A TN Fw o 78 58 7w O, R4 K2 B E PR vt e i
T By O B ER A E PR S e © 2 B B B R E FE 5 K 1A

Z L E A (E R R T X E B 5 F AR, Z 80k % R 2021 ik, %30 T .
(FE—F2LBIT)% 104 %3 2.,

FEXRAL =W —HERT P EE R E &R B G arE), (R K ERKTR)
W, %257,

(PE—(EBIT)% 14 %12,
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SE AV, 412000 4525 3 1 (Ol — B B BIT )R “ 808 37 o SO0 AR 46 29 4T o) — 7
MBI R R I A BA AR E L2 — T EfEM AR N "X —H e 5 (R
2N 27) 55 25 2555 2 Y (RS R 2R 0L, B RE HEBR1 AT A [ A4S 9 A AR A BBt
H AR VR AR, A JCTE A R BRI A S = R Y B AR AR S Ak 2 P ik
100 S =B BOE 2010 4R =4, BB BE R “ 80 7 AR 1 5 5 B Br gk
AR — 2, RV 22 850 P £ 9 s MR TH SR T 582 (9 5 07 30, A B A B el B B bl
BLAE T A SR ASUE B FE BTN EARIE . 40 2022 4F A= R0 A CIX Sk 4 1T 28 B K A 06 R e )
PIHLRE , B RARMUE —ZF 0Tk Ao SR REA R A AR . 2 AT L, A [RACER
(1 [ PR PP S T B BT E SO L AR A /0N, i L 832 19 7 SCT7 R
TEAT N FAR NS AR BRGE A IR AT g HEBR A b2 AR 3P E Bl 2 Ak 2
TR, — BRI 5 MME BT Z 1) R A 04 o, OS5 T 2 IS AR R T
Pl KRS 4 249 [ e 28 28 P RRE , I O BB Bk S AR 0 PRk B T 1T 5 1]

| PR B R S BRI, AR LA 51 Jm AE RE A ) i -, 108 e 10 2o 56 R 24
ST S A2 H N B or B R B R SCGHATY KA R . 8 A AR AU [
FERINE LR, PP ERE 2 AT BEMBIA AT B 98 AN B B8 A% B Oy, RBP4
BT Xof LS 2R I i ) O BR A B A S 4 24 5 AN AEAE R 1 . B AR AHR 8
O SR APEAT A BSAE  E R AR S EEEZ RS HA BTRR, HE
5 TR BRAE BT P MR 1) 802 [ 4 R, BT LA 31 [ PRl B b i PR dr . il e
(Y e T 2 i T REAT B [ B B P SCAS 1) 5 S, OR8] P8 o S o L
S W S 4 2 1 Z R A 655G 2R o — 2 24 [ X 3 — 2 24 [ B B 3B R H R 37 S35 19 []
It 2 R A 8058 2 S AT AUR Y L, LA S 30— A P A A AOM) SO 55 G 2. TR
AR AABEBE 3 T LA 5 I A s B 4 249 ] [ 468 1) 0 5 QAR A [ PR B bl fR IR 4
TCBE T 1 [ PR 45 B b X 0 9 8 SO L 9 R 8, T8 1 [T o 3 9 3 G A ST ) A
HRFR B AGE E AT I AR . R AU AR R Y RS T
VR B FEAGE [, A SRAT: A IR B St 2% 296 64T 0, AL 23 I B3 [ ) Bz
S 2 5 3 ] 45 4% [ PR3 B W P 15 9 S i, A T RE DR T [ i T [
HERER A PR A R

(Z) BB LN 5 B

N T B IR U, 3 [ AT UL 26 45 s B B 1T Y [ PR B b b B A TR K

O BN(PE—FEBITYE 1 4% 2%,

@ BNRHL2TEFKREXZBE)E 10155934,

@ B NS CE R H R P 0 & A 7 5 AR 1), (B BR 2 00 % % 71 )2013 4 % 2
B, % 125-126 7
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TCTEAT RN 55 LS R M, I HL A ] B 45 9% ik S e v B 2 P o R D) R & 1
RO FH T

15838 [E PR3t e i e

SEWLILAT R B 43 B P A S B, R I D285 124 1 BIT M1 22 N FTA, Vil %5
SR AT LLR I, A 9 A T AN BT E BUE T B SR U FEEE A E bR
P L rp 3 A P AN B B B 1 1 AR N OU [ DA bR OGE 46 29 55—, AN
1993 2 1 (rp Bl — S5 4 BIT B “ 85857 € Lar WA J5 I : — 2 e TR E 1, &
TeIA TR EEEE N A RN RESR I, RIS S h AR A L EEN A
SRON T FLiZ P AN FH A Ry = 0 A e ok U [ 1) SR N SR BB N
e . PR U IR ET S, H AT SRR AR A 5 A EIPRBUR D 2k E T
TR, RS 1A E BRE s Phg Rk LS R MK (LR 1) o 2T E PR P 2
] R B AP 38 i = 2 BT AR | oo 38 I PR o b Th i B0 o LSRR TE BE
fiff e AR AR [ 5 A 1) R ) e AR Dy 28, BT 5 32 B2 3 ok [ 52 T B A R ) R
TSI R DR A [ AR AN 1aE A% B0

R1 HINEEMEFEARANERFAERE

E%ﬁgﬁfg MR R
(P E—$=E BIT)(1993) e’ DA E9i)

(HE—LIES) BITH(1995) BRI TT

(i E— A BIT) (2000) ZrAUT
[l KT BT AE AL (rf El—HF 73R 20 BIT) (2007) AR RN
(v E—RFE FEAE BIT) (2008 ) G ANy

(i E R HeSIE BIT) (2010) BRIy

(h E—hn£ K BIT)(2012) BRI

. i — 22 BIT) (2000) ey

FUSLEE 2 st :

(Hh E—E BRI FTA)(2019) GE )y

O HF, 17/ BIT B & F {2 % %k £ . See UNCTAD, International Investment Agreements Navi-
gator: China, https://investmentpolicy.unctad.org/international-investment-agreements/countries/42/china, vis-
ited on 27 March 2024.

Q@ HRN(FE—SHEBIT)F 1 LF 2%, s, PARRBEZFINET BRAREEELE
FRES AR (PE—UERABIT)E 1 £ F3% (PE—FHBIT)® 1 £ %22 (P E—Fi#ik
REWBIT)E 14 %25 (PE—FRLIEBIT)E 1 5% 228 (FE—FEBIT)E 1 £ % 2% (F
—mEABIT)E 14 F 2R (FE—REBIT)E 1 5F 28 (FPE—EERFFTA)F 8.1 %,
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H— MAEZTITAERN . EZ I AT NE 4, 5T E R AN,
R I IR A O B R3S R 45 3 1) HA [ 0K H 54T, A2 4532 R A HoAth B
[ VBRI 29) 55 25 45505 2 3O (0T A [ 5 2 SR E 2 5k — AL g 22 91, BV AR [
] RN [ 3 i i 3 U 2 L B P . (EAE S, A ICSID R A B 2 25 B R
7 AT A IR S R, ICSID ikt T i PR 45 9% A AR 3 [ LA A0 4 24 [ sl 368 1) i ]
X ] G TG o AR R ) SE PRAOCR 7= A= 52 e . {51 41, 7E Pey Casado and Allende Founda-
tion v. Chile 227, BT A R B 414 75 BE 28 FE R 48 70 B i 0y P R T 5 1
B [E 5 Bt 5 AR PG E 2 —80 R BIT)H4 & FJF 22 ICSID ik . Xtk , frk g il
AR (R 20 ) 585 25 2555 2 SR BURLSE , A SR AAR 08 2 B4 A0 7 o I SR JBOUUER A6 362
H 391, B E SR N AE X5 [8) B i 4 A2 i 2 H DL AR AR R B IC 2 H A7 & UK
) 8 SRR A L R, AR 38 P i AT i 4 S A 2 H AN 7R 08 [ 4
WINPT LS AR B T By . C AT UL AR AP ERGE SR 2 H X — SERA I B TR,
RV ICSID ik, 10U [ Y B AR N0 AT AT LR IBCER 5 e AR [ 6 1
W AN A 7R 38 [ S Y F AR A8 R T DUR B J5 B o ] [ 48 1 SR, S8t
EZILTAERM . WZHZTE EF, H RN F TG 5 L0 25 Z I 07 122 [
BRAETE WM R A IE AR BE0T 2, 3K R A 40 249 [0 T LA R B Doy 1) ik ] PR, 225K
AR B TE 2R T8 [ i S [ B 48 0 1 0 UHE it S it =22 B SR B AR [l LA A b
(k2 [ EEE . O T B A EHRC5E 5 R = 52 0l A TR s 2 bR P
F I NG FEOCTE LR I 5, BT A Y 2 R 2 R PR R B TR B
B Oy, b E— 1 47 2 BIT) A —AF 338 220 BIT) t AL 78 &b
[ — 7 B [ ZE T AT RN, BRI 3R [ AT DAAE 45 45 S8 1T 1Y R PRa B o e rh a8 A
FICTAE RN, B4 588 7 vh Ab BT Y484 HA 45 20 77 A EFE 1 RN, 3R
e S B 5k T TAT B I S5 204k A o LU, O 17 i A A [ 3¢ 4 SR BB 2%
F= ATy, FRE AT DA [ BrAR 55 b e vt AR nO e e B T 2 AR 0 R Y
AT RREZH B 8 58 38 7 SOR TR R A 2 H DL R omde se iz B AR
Pz ) — A A ZE EEE I EA R4 290 — rEENHAR AN

S N | /NI = 5 15 8 1 W B 9= N P o [ =5 8w d o Bl T A i S R
1038 FH 0 A7 i I B 45 55 B AT mT LA A 7 S B R N [ ) I Bt 4
4n, 7¥ Ballantine v. Dominican Republic Z& ", B i A [6) B HAT 38 [ A1 2 oK Je WV [H 5

O HREL(EFERRTREE S F AT R), % 8AF HIRAE 2021 55, % 139 7.

@  See Victor Pey Casado and President Allende Foundation v. Republic of Chile, ICSID Case No.
ARB/98/2, Award, para.317.

3 See Javier Garcia Olmedo,Recalibrating the International Investment Regime Through Narrowed
Jurisdiction, 69 International and Comparative Law Quarterly 323 (2020).
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(D  See Michael Ballantine and Lisa Ballantine v. The Dominican Republic, PCA Case N0.2016-17, Fi-
nal Award, para.529.
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Research on the Identification of Dual Nationality of
Natural Persons in International Investment Arbitration: From
the Perspective of Genuine Link Test

Abstract: International investment agreements commonly regard the nationali-
ty of natural persons as the pivotal criterion for determining qualified investors, but
this broad definition is insufficient to address the identification issues stemming
from the emergence of dual nationality. As a customary international law in diplo-
matic protection, whether the genuine link test can be applied in international invest-
ment arbitration has often become the focal point of dispute between the disputing
parties concerning jurisdictional matters.Given the significant disparities in nature
and purpose between international investment arbitration and diplomatic protection,
it would be unwise to transplant the genuine link test to international investment ar-
bitration directly. A more appropriate approach should be to distinguish whether a
natural person possesses the nationality of the host state and, based on complying
with the explicit provisions of international investment agreements, supplemented by
applying the principle of good faith and prohibition of abuse of rights. This ap-
proach can prevent natural persons from submitting their home state to international
arbitration or engaging in bad faith treaty shopping, which also presents a feasible
way for China to address the issue of dual nationality among natural persons.

Key words: dual nationality; diplomatic protection; genuine link; treaty shop-

ping; abuses of rights
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