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@ See Lise Johnson, et al., Costs and Benefits of Investment Treaties: Practical Considerations for
States, https://scholarship.law.columbia.edu/sustainable investment staffpubs/81,visited on 19 January 2024.

@ ZRERB G —F —H" B TRE S m RIS 2, (R HIR)2020F % 4 4,
%157,

@ See N. Jansen Calamita & Charalampos Giannakopoulos, ASEAN and the Reform of Inves-
tor-State Dispute Settlement: Global Challenges and Regional Options 184-185 (Edward Elgar 2022).
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(D  See Luke Nottage, Australia’s (Dis)Engagement with Investor-State Arbitration: A Sequel, https:/
japaneselaw.sydney.edu.au/2022/11/australias-disengagement-with-investor-state-arbitration-a-sequel, visited
onl9 January 2024.

(@  See Australian Government Department of Foreign Affairs and Trade, Submission to the Depart-
ment of Foreign Affairs and Trade (DFAT) on the Review of the Australia-New Zealand-ASEAN Free Trade
Agreement (AANZFTA) on Investor-State Dispute Settlement Provisions (ISDS), https://www.dfat.gov.au/
sites/default/files/aftinet-submission-asean-review-isds.pdf, visited on 19 January 2024.
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@  See Investment Policy Hub, Reforming Investment Dispute Settlement: A Stocktaking, https:/invest-
mentpolicy.unctad.org/publications/1194/reforming-investment-dispute-settlement-a-stocktaking, visited on
19 January 2024.

@ BRAX A AFMBEREBENERSE SZE), (T BHLAFE)2023F5 88, F48 7.

(3 See Umut Turksen & Quang Chau, To Sign or not to Sign? A Conundrum of Vietnam’ s Accession
to the ICSID, 24 Coventry Law Journal 1-19 (2019).
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@D  See A/CN.9/WG.III/WP.162,http://undocs.org/zh/A/CN.9/WG.III/WP.162, visited on 19 January
2024.

2  See A/CN.9/WG.III/WP.156,http://undocs.org/zh/A/CN.9/WG.III/WP.156, visited on 19 January
2024.
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(D  See Anthea Roberts, Incremental, Systemic, and Paradigmatic Reform of Investor-State Arbitration,
112 American Journal of International Law 410-432 (2018).

@ See Ming Du, Explaining China’s Approach to Investor-State Dispute Settlement Reform: A Con-
textual Perspective, 28 European Law Journal 281-303 (2022).
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@  See A/CN.9/WG.III/WP.177, https://uncitral.un.org/sites/uncitral.un.org/files/wp177c.pdf, visited
on 19 January 2024.
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O ZREHECFRETRX"WELER RAFSFHARRE), (FEEAMHE)2023 55 541,
F17.
Q@ ZRAKREA(PRBABEREH FERXFHBAALR T —ETLARNENE E),
CRRM #F 7202020 4 5 2 41, & 104 71 .
3 See Matthew Hodgson, et al, 2021 Empirical Study: Costs, Damages and Duration in Inves-
tor-State Arbitration, https://www.biicl.org/documents/136_isds-costs-damages-duration_june_2021.pdf, visit-
ed on 19 January 2024.
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@ See UNCTAD, A Special ASEAN Investment Report 2023, https://unctad.org/publication/spe-
cial-asean-investment-report-2023, visited on 19 January 2024.

@  See Yee-Siong Tong, China’ s Outbound Investment in ASEAN Economies in Three Periods:
Changing Patterns and Trends, 66 Singapore Economic Review 105-142 (2021).
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(D See The ICSID Caseload-Statistics, https://icsid.worldbank.org/resources/publications/icsid-casel-
oad-statistics, visited on 19 January 2024.
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(@  See Pasha L. Hsich, New Investment Rulemaking in Asia: Between Regionalism and Domestica-
tion, 22 World Trade Review 173-192 (2023).
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Construction of the Investor-State Dispute Settlement
Mechanism of China—ASEAN Free Trade Area 3.0

Abstract: The existing investor-state dispute settlement mechanism between
China and ASEAN countries is relatively complex. When the inclusion of inves-
tor-state dispute settlement in the Regional Comprehensive Economic Partnership
Agreement faces certain challenges, it is necessary to explore the feasibility of up-
grading the existing mechanisms between China and ASEAN through the negotia-
tion on the Free Trade Area 3.0 version. Among ASEAN countries, Singapore, Viet-
nam, Indonesia, and Thailand have a more positive attitude towards the ISDS mech-
anism, while other countries are relatively conservative. Most ASEAN countries
have certain differences in their views and practices regarding this mechanism com-
pared to China. Even if both parties can achieve cooperation, it may not reach the
level of existing practices of China. In addition to reflecting more regulatory pow-
ers of the host country, it is more likely to make breakthroughs in dispute preven-
tion mechanism and alternative dispute resolution mechanism.

Key words: China-ASEAN Free Trade Area; investor-state dispute settlement

mechanism; regulatory power of host country
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