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(D See Arnold D. McNair, The Law of Treaties 215 (Clarendon Press 1961).78 & 1 5 # & , 5k ¥ # 3%
TAEBAROHRAFERAEREZRAMATCRHTELER. ZAKE(ERERD FRIEA
FR), FEA LR H A 2013 F 00, # 47-137 T A A . CEF W E R E R EBHAEAL), (LR
EF)2018 F F 6 H, % 106-122 7 .

@  See George Abi-Saab, Introduction, in The Lagonissi Conference on International Law Papers and
Proceedings II: The Concept of Jus Cogens in International Law 8-9 (Carnegie Endowment for International
Peace 1967).

(3@ See Yearbook of the International Law Commission, pp.247-248, 1966.
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(D  See Karol Wolfke, Jus Cogens in International Law (Regulation and Prospects), 6 Polish Yearbook
of International Law 145 (1974).

@  See Karl Zemanek, The Metamorphosis of Jus Cogens: From an Institution of Treaty Law to the
Bedrock of the International Legal Order?, in Enzo Cannizzaro (ed.), The Law of Treaties beyond the Vienna
Convention 384-385 (Oxford University Press 2011).

@  See Sévrine Knuchel, Jus Cogens: Identification and Enforcement of Peremptory Norms 3 (Schul-
thess 2015).

@  See UIf Linderfalk, Understanding Jus Cogens in International Law and International Legal Dis-
course 113 (Edward Elgar Publishing 2020).

() See D. Dubois, The Authority of Peremptory Norms in International Law: State Consent or Natural
Law, 78 Nordic Journal of International Law 160 (2009).

© See Kirsten Schmalenbach, Treaties Conflicting with a Peremptory Norm of General International
Law (“Jus Cogens”), in Oliver Dérr & Kirsten Schmalenbach (eds.),Vienna Convention on the Law of Trea-
ties: A Commentary 909 (Springer 2012).
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(D  See Stephen C. Neff, Justice among Nations: A History of International Law 226-243 (Harvard
University Press 2014).

@ See Report of the International Law Commission Covering the Work of Its Fifteenth Session (6
May-2 July 1963), 2 Yearbook of the International Law Commission, pp.198-199, 1963.

@ 7 EHrAE - B AL 18 3k E BT ok 9 ] M AR B B9 W B X AR . See Christos L. Rozakis, The Con-
cept of Jus Cogens in the Law of Treaties 52-84 (North-Holland Publishing Company 1976). % ILC [ Fr %
58 ) M AL TG G B AL B B, TR UE R - B R b SRR B FOR B AR VE , SR A0 31 E IR ok R E BT Ok 7R
4 L 3% 7% 7T #E B9 0 JE . See Aniel C. De Beer, Peremptory Norms of General International Law (Jus Co-
gens) and the Prohibition of Terrorism 69-77 (Martinus Nijhoff 2019). 28 # #k « 4+ 47 /R A H & FF ok 38 4| £ 1,
JoHR A B = AN E & . See Sévrine Knuchel, Jus Cogens: Identification and Enforcement of Peremptory
Norms 49-163 (Schulthess 2015).7% £ - X B £ T AW E R E B G AT W RN EL S EANEE .
See Lauri Hannikainen, Peremptory Norms (Jus Cogens) in International Law, Historical Development, Cri-
teria, Present Status 207-292 (Finnish Lawyers’ Publishing Company 1988).
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(D  See Yearbook of International Law Comission, Commentary to Draft Article 50, 2, 247, p.247, pa-
ra.1, 1996.

@  See Yearbook of International Law Comission, p.213, para.2, 1993.

@ KT E Pk e R a2 4% 5] [ Br ok BE ] B AL SE Y F 4 DL R4, £ T Aristoteles Constan-
tenides, Jus Cogens, in Andre Nollkaemper et al.,(eds.) International Law in Domestic Courts : A Casebook
278-310 (Oxford University Press 2018),

@ ERWAAN ERERERRAFAREFE -—KRARRAFAEE T EBRFA LG, EHHD
BEHEANNERERER MU NEEZMEFEETHEFTCEAANT EFEEFEATEHM A, See
Alexander Orakhelashvili,Peremptory Norms in International Law 41 (Oxford University Press 2006).

(B See Report of the International Law Commission on the Work of Its Sixty-sixth Session (5 May-6
June and 7 July-8 August 2014), 2 Yearbook of the International Law Commission, pp.198-199, 1963.

© See Report of the International Law Commission on Sixty-seventh Session (4 May-5 June and 6 Ju-
ly-7 August 2015), 2 Yearbook of the International Law Commission, p.85, 2015.

(D See Report of the International Law Commissionon the Work of Its Seventy-third Session (18
April-3 June and 4 July-5 August 2022), 2 Yearbook of the International Law Commission, pp.10-11, 2022.

53



R AKEBRETEIS 2024 FE 387

A Z E PRt 2 s RN BRI AL , ELUBE B AR RS AL T
PIAEEE,

HVR, FE Bk sit il P R ) R 3 s o4 ] LA 20 D B S I U B AN 20 3R AR
PEEETE 4 RLE , 3 BRI P28 1 J7 ik RO — B [ s 32 5 il P L, BRIV Se o 2 5
EWAT SR 2 — B PRyk LTS, SR 5 R WZ AL [ R 2 FE Pt e R4 2
FRINRY ATV RLIE . 75 2001 4F (IR TUT AR 5 5 26 2 PFEE A, ILC
B Zefifiad 1 Ff w22 T ik R — B 1 B 3k ik A R LV B AR AR R A, VCLT
(1969) 5 53 Z& AMUESKA FKREAT S BOR NN — BEE PRI S 0 e bl LR A —
i el Pk LS 9 29 S 7 3 b — A0 BORE i K 2 [ P 2 e ORI B A 5t o
Pho PRI, 2598 4 BUE RO XCE R A e R U, B S2IIE e THRE A E — ik
] ks R A ) B 2 P

= EREEEIEEMRNERRANREZEUNER

Wil w5 MLAA I ] 5% 55 T s A DN R D T o 3 i ) P R T o 3 e ) B
MR T AL G AR S, 0 B 2 S B A ST B ik s o P Y U]
Ay B B M R I A AR A 435, TILC L VCLT (1969 ) 55 53 451958 X R Heml, #5717 [
o i T ) P RS TR BRI XCEE 2 bR o AR I ek i i M R B 4508 R ) &
W4 () FHLE , AN S BETRUN —T0 R Ay — 5 [ o vk o il P RS, 1 S 20t o 2 R
S E PR . IFEFP R L A A 1 TR [ B ik it il 1 B 5 7 2 A
Y B — P ] oy RV A i I o v 5 o 1 B9 %) SRR RO R . VE X258 4 55— 2L
R IHE— D MR, 4510 SHIE , 2T 15t PR 2 E PRk il PR RS i 5 i ISR, T 2R 2400
SE RN — 7 A S DUt mT A Sy ] o vk o il P UV A 2t o “ B T (maay also) XS ARTE
I, A5 20 P A DU eyl ) st i P R R O T DO AEAN T BE . Y4518 4(a)
LR S B S5 A AE— R I VRN B BRyka i Sl i B PR I 5 20 2 4%
1 — B SR A — R PR R R S A2 A B B ) R BB X

(—) 1 B a9 — % E Br ik HL T

2516 4 (a) F W, TR — 0 ] o vk 0 312 [ o s ol P RS PR T B 2 — 2, iR
AR FE PRIE R . S50 5 AR BT, — i 1] B i A B 1 6] sy e ol P R

(D  See Report of the International Law Commission on the Work of Its Seventy-third Session (18
April-3 June and 4 July-5 August 2022), Extract from the Yearbook of International Law Commission, p.29,
2022.

(@  See Yearbook International Law Commission, IT (Part Two), p.85, 2001.

(3  See Report of the International Law Commission on the work of Its Seventy-third Session (18
April-3 June and 4 July-5 August 2022), Extract from the Yearbook of International Law Commission,
pp.29-30, 2022.

@  See Report of the International Law Commission on the Work of Its Seventy-third Session (18
April-3 June and 4 July-5 August 2022), Extract from the Yearbook of International Law Commission, II,
Part Two, pp.30-35, 2022.
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(D  See North Sea Continental Shelf (Federal Republic of Germany v. Denmark), Judgment of 20 Feb-
ruary 1969, ICJ Reports 1969, pp.38-39, 63.

2 See Samantha Besson, Theorizing the Source of International Law, in Samantha Besson & John Ta-
sioulas (eds.), The Philosophy of International Law 168 (Oxford University Press 2010).

3  See Report of the International Law Commission on the Work of Its Seventy-third Session (18
April-3 June and 4 July-5 August 2022), Extract from the Yearbook of International Law Commission, 31,
2022.

@ KT E PRk R R o 4n 5k DL R AT CE PRk B AL 4 ) % 38 A& M # 3T, £ L Wade Mansell &
Karen Openshaw, International Law: A Critical Introduction 33-35 (Hart Publishing 2019),

(® See I. E. Christofolo, Solving Antinomies between Peremptory Norms in Public International Law
115 (Schulthess 2016).

© See Peter Haggenmacher, Sources in the Scholastic Legacy: Tus Naturae and Ius Gentium Revisited
by Theologians, in Samanta Besson & Jean D’ Aspremont (eds.), The Oxford Handbook on the Sources of In-
ternational Law 59 (Oxford University Press 2017).

(@ See Antonio Cassese, For an Enhanced Role of Jus Cogens, in Antonio Cassese (ed.), Realizing
Utopia: The Future of International Law 164 (Oxford University Press 2012).

See Mark W. Janis, The Nature of Jus Cogens, 3 Connecticut Journal of International Law 361
(1988).
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(D  See Malcolm N. Shaw, International Law 55 (Cambridge University Press 2017).

@ See Michael Wood (Special Rapporteur), Fifth Report on Identification of Customary International
Law, UN Doc. A/CN.4/717, International Law Commission Seventieth Session New York (30 April-1 June
2018, 2 July-10 August 2018), pp.14-37.

(®  See Jr. Frederick L. Kirgis, Custom on a Sliding Scale, 81 American Journal of International Law
146 (1987).

@  See Patrick Dumberry, The Formation and Identification of Rules of Customary International Law
in International Investment Law 316-321 (Cambridge University Press 2016).

(® See Legality of the Threat or Use of Nuclear Weapons, Advisory Opinion of 8 July 1996, ICJ Re-
ports 1996, p.257.

© See Questions relating to the Obligation to Prosecute or Extradite (Belgium v. Senegal), Judgment
of 20 July 2012, ICJ Reports 2012, p.457.

(D See Report of the International Law Commission on the Work of Its Seventy-third Session (18
April-3 June and 4 July-5 August 2022), Extract from the Yearbook of International Law Commission,
pp.33-34, 2022.
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D  See Yearbook of International Law Commission, p.247, 2016.

2 See Grigory I. Tunkin, Jus cogens in Contemporary International Law, 3 The University of Toledo
Law Review 116 (1971).

(3  See Sévrine Knuchel, Jus Cogens: Identification and Enforcement of Peremptory Norms 50 (Schul-
thess 2015).

@ See North Sea Continental Shelf (Federal Republic of Germany v. Denmark), Judgment of 20 Feb-
ruary 1969, ICJ Reports 1969, pp.38-43, 61-74.

® X TEPRAA B E LB 24X 2, 7 % ) Robert Kolb, Theory of International Law
126-134 (Hart Publishing 2017).

© See Anders Henriksen, International Law 29-30 (Oxford University Press 2017).

(D See Bin Cheng, General Principles of Law as Applied by International Courts and Tribunals 1-26
(Cambridge University Press 2005); Marija Oreska, General Principles of Law Recognized by Civilized Na-
tions (1922-2018) 9-30 (Brill 2020).

See Jan Wouters, ef al., International Law: A European Perspective 157 (Hart Publishing 2019).

@ See Conclusions of the Study Group on Fragmentation of International Law: Difficulties Arising
from the Diversification and Expansion of International Law, UN Doc. A/CN.4/L.702, paras.20-21.
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S0 A [ 5 ) PR R TS U2 R A 2 el R 2 i 2 R Bk 2 e AR 2 32 RN i AN
ZAN R, B ARt B [ SR T B AR S MAREEE 5 S i bR A
BT ] R s it ol P MY ) B 2, B598 6-9 X B R AT T RN e, A IR 2L
GG 6-8 A RE L PRI B . T ST WA R DA TR B R
Brol 2 R “ 3232 FIRIN” , AN IR AR BT 2“3 52 AN B R 2 RGR  , iX S
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5987 (1) MRLE R, B AR N 2 [ Bt 2 4 R 1 2 52 R\ e PR 531 6] s 7 52
Hl R A R L, WEE R, RNz E RS 23R ILC /e 4518
AR . TR SE b ST LB I 2 VCLT (1969) 4 45 1 f v 2% 24— i —
PEPEF = B IE %, T4 1968—1969 -4kt 4N b a8 WU e B8 L, 1E45187(2)
F17(3) 1, ILC 43 5% B Bt 25 R (A8 s AU ABA T AR B Sr S AT T ke . X
U, AT ZE LT LAy T i sk «

T 58 AR IR UM [ PRk s il s i A b, B e M U R E R A
B E PRt 2 R Z AR . B B K A& RN, ROy K32 FkiA

(D  See Thomas Kleinlein, Jus Cogens as the “Highest Law”? Peremptory Norms and Legal Hierar-
chies,in M. den Heijer & H. van der Wilt (eds.), Netherlands Yearbook of International Law (2015) 195 (T.M.
C Asser Press 2016).

@  See Rafael Nieto-Navia, International Peremptory Norms (Jus Cogens) and International Humani-
tarian Law, in Lal Chand Vohrah, et al. (eds.), Man’ s Inhumanity to Man: Essays on International Law in
Honour of Antonio Cassese 613 (Brill 2003).

@  See Dire Tladi, The International Law Commission’ s Draft Conclusions on Peremptory Norms 66
(Oxford University Press 2024).

@)  See Jean Allain, Jus Cogens and the International Community “of States” as a Whole, in Dire
Tladi (ed.), Peremptory Norms of General International Law (Jus Cogens) 68-91 (Brill 2021).
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5, BRI S0 A7 RN R AT TR [ By o il 1 v AT s MR L (X AN
BRE HAA T N IEAEEN . 4518 7(3) BRLe R, Hfth A7 i n] DUR LR S 00k,
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(D) EZFEIN

Rl I o 3 5 o PR RS A 2518 T 2R ) 2538 4 (b) I HLAE , 4232 RN A8 B3R 531
] o 2 i o P R 1 FOUEE 2R A O o TR, RS2 ANV T VCLT (1969) % 53
KBTI ML FFIBEE T oF A —m I — PO PR A HE 5 (B 1“7\ AT VCLT
(1969 HEZE 25 (W IN T 482327 ) LRSS 1. Xk, B s 51 25 R AR A2 , IR
MO PR R PRk BERR 24 )55 38 SR A H AN " RN B232 ", “ IR A2 SR S — %
VEARIE e T RS . OHE IOk ILCESSIE 6 XM B R MEAT T i Re

(D See UN, General Assembly Seventy-first Session, Sixth Committee, Summary Record of the 27th
Meeting, UN Doc. A/C.6/71/SR.27, para.9.

(@ See UN, Official Records of the United Nations Conference on the Law of Treaties, First Sessions
(26 March-24 May 1968), Vol.I, Mr. Yasseen, Chairperson of the Drafting Committee, 80th Meeting, Vol.1,
1968, p.472, para.12.

(3  See Erika de Wet, Jus Cogens and Obligations Erga Omnes, in D. Shelton (ed.), The Oxford Hand-
book of International Human Rights Law 543 (Oxford University Press 2013).

@ See Report of the International Law Commission on the Work of Its Seventy-third Session (18
April- 3 June and 4 July- 5 August 2022), Extract from the Yearbook of International Law Commission,
p.39, 2022.

3 See UN, Official Records of the United Nations Conference on the Law of Treaties, First and Sec-
ond Sessions (26 March-24 May 1968 and 9 April-22 May 1969), Doc. A/CONF.39/C.1/L.306 and Add.1
and 2, 174, 1969.

®) See UN, Official Records of the United Nations Conference on the Law of Treaties, First Sessions
(26 March-24 May 1968), Summary Records of the Plenary Meetings and of the Meetings of the Committee
of the Whole, p.471, para.4.
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R B R R bR A B A [ AR A Al 2 b S5 T AE w8 11 5 (W) 3 T A TR, o
SRS IR HEE .
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7 [ B w2 S e, X T — e 6 o vk oA D0 281 ] By s il Pk AR A, A
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PrygiBeds | 1 45 e p B Bs S, e andit B ARCE 7 )OS TIRIP A2 FEH T H N
ULV R EAAUR E B 2 )4, DAL A A8 11 IRETR) Ry ol el s et il PR . ©

(Z) B ZFARINRIESRE

] B s ) P RS I A58 TR ) E518 6 (2) FR ) “ Ul " R BH , AU 75 FREE T RILYE
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(D  See Report of the International Law Commission on the Work of Its Seventy-third Session (18
April-3 June and 4 July-5 August 2022), Extract from the Yearbook of International Law Commission, p.36,
2022.

Q@ FHEEZE AN, FEHEMEEZZEFFEMA. See Olufemi A. Elias & Chin L. Lim, The Paradox
of Consensualism in International Law 14-16 (Kluwer Law International Olufemi A. Elias & Chin L. Lim
1998).

(3 See Wladyslaw Czaplinski, Jus Cogens and the Law of Treaties, in Christian Tomuschat &
Jean-Marc Thouvenin (eds.), The Fundamental Rules of the International Legal Order: Jus Cogens and Obli-
gations Erga Omnes 83 (Martinus Nijhoff 2006).

(@)  See Christos L. Rozakis, The Concept of Jus Cogens in the Law of Treaties 74-76 (North-Holland
Publishing Company 1976) .

& X THIMey e L KB At K2 [F B % &, 5 I Alexander Orakhelashvili, Peremptory Norms
in International Law 72-78 (Oxford University Press 2006); Daniel Costelloe, Legal Consequences of Pe-
remptory Norms in International Law 64-67 (Cambridge University Press 2017).

©® See Questions relating to the Obligation to Prosecute or Extradite (Belgium v. Senegal), Judgment
of 20 July 2012, ICJ Reports 2012, p.457, para.99.
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RN, T R = A BARB 73 2R ILC A — e R BE 2Ll 17 [l B 326 5t il P LSS 31
BIARHE, R AR UL T AT SEAYERAE TR BEAE2 w UM A RCR MR e itk o 7 20E
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(D  See Report of the International Law Commission on the Work of Its Seventieth Session (30 April-1
June and 2 July-10 August 2018), Extract from the Yearbook of International Law Commission,Vol.2, 2018.

@  See Questions relating to the Obligation to Prosecute or Extradite (Belgium v. Senegal), Judgment
of 20 July 2012, ICJ Reports 2012, p.457, para.99.

@ See Report of the International Law Commission on the Work of Its Its Seventy-third Seventy-third
session (18 April-3 June and 4 July-5 August 2022), Extract from the Yearbook of International Law Com-
mission, Vol.2, pp.41-43, 2022.
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(=) “BImWNBER AR EFES FIERR b

ILC 37 1 SRIMACE R R BIBRUEAFAE G TR IR BRBE o 12 bR v LA 3 ] R
2o LA 173 3k PR 2 A B A7 A R T i D MR . ZR SR TA Dy > 6
PR A2 ] o 1 e A R0 ) e S Rl L[] oo ks 2 SRERE T 2 188 [l B ik g AR AT I
Bk A YRR oG T 2 R PRk R B R SORAR 8 I3 T DA B B BRI
U S R AR,

BRI I B (1920—19274F) o [ PRI B S5 AE 1920 4R 0T T k2 55 2 0
2%, MBS BT B B E BREBE il E AR YRR, I8 ik Beid AN, O KA
IR 512 TR TERERE I BR ~JUE SOR « BBz it n E K E) 153 4] (being  practice be-
tween nations accepted by them as law). TEImZAMAT , EFXEMT R SME T
RG] R B BRI SR < AV e 32 Dk A 5 3k 5% 491 ) TE BH (internation-
al custom, as evidence of a general practice accepted as law),

ZICie BB (1927—1986 4F ) o TEfTAE5 58 v, i B[] B ik e 7 2 Ak B2 A5 4775
PRG35 0T 0] S 22 A el A I R A Y B I Bk, IR LT — A B ) 30
R, Bl L5 A IR (conscious of having a duty) . ®7EJEF AL T, EPREBETE

(D See Thomas M. Franck, Fairness in International Law and Institutions 30-34, 40-46 (Oxford Uni-
versity Press 1995).

2  See Danae Azaria, “Codification by Interpretation”: The International Law Commission as an Inter-
preter of International Law, 31 The European Journal of International Law 198-199 (2020).

(® See Mary H. Hansel, “Magic” or Smoke and Mirrors? The Gendered Illusion of Jus Cogens, in
Dire Tladi (ed.), Peremptory Norms of General International Law (Jus Cogens) 490-505 (Brill 2021).

@ IRERENRIEBLLRAE R, FTE M IREFRERANNEE, ETERFZ®
BRI AN R TRMEEIRERERANESZ L X2 mEREERNEATRAINGE
# . See Manna Fortuna, Different Strings of the Harp - Interpretation of Rules of Customary International
Law, Their Identification and Treaty Interpretation, in Panos Merkouris, et al. (eds.), The Theory, Practice
and Interpretation of Customary International Law 404-407 (Cambridge University Press 2022).

(® See Jean d’ Aspremont,The Discourse on Customary International Law 17-33 (Oxford University
Press 2021).

© See Alain Pellet & Daniel Miiller, Article 38, in Andreas Zimmermann, et al. (eds.),The Statute of
the International Court of Justice: A Commentary 827 (Oxford University Press 2019).

@ HEHEFCEEERRERAA) P8 E B8R k3 & A R (Descamps formula) , 3F A
H iz SR T B B 3R 89 3 K M 7 % (monolithic approach) . See Jean d’ Aspremont,The Discourse
on Customary International Law 17-22 (Oxford University Press 2021).

See Case of the S.S. Lotus (France v. Turkey), Judgment of 7 September 1927, PCIJ Series A,
No.10, p.28.
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SRATAEZE A B 0 R 2T 100 I B v A T B 3k e 45 =5 5% R Bk AR = A T K
IAFRE T, @

P ARIE B BE (2018 4E 24 ) . IR E RS — 4 2 FPrikZ R it
(RO TF 25 I8l B A TR N Y R 4 ), L5 18 028 10(2) R A A A AT LA 7
hy R RE B AR RN TE AR o CULJE , PR E R 3 S AR T R, ST R PRk
PHEBI LR PEA T PR B RIE B B .

(Z) REAFATE & 5 TR 51 E Fr i 58 B AL TE B HLA

ClER] B 2 5 1) P 9 %) 45 8 0 52 ) I A B ol o v i o P LY ) R 910 3, T
HPUN Wb A ik, B, ok E bRk e NS S REAAEE W
PO, BRI — i M 2 T80 o B0 W [ B ik Be A by TR ] o v i ) R 51 ) e
—BUBHLI , Z2I018 A Z R LA # T LA T I Bridk o il s i LU

FER— IO UL AR, R T ke G ] 0T [ o v o ol 1 RS B AE AR AE A T4
HH BRI S BRI R, 7 20K ] s ok ot o) 1 R 91 194 R S5 55 5t o) 2 b I 3> v ST 1
FIVEHLR R [ PRk Be o WA VR B AT LA SR 2000 5 1 FH TR AT 100 %) 6] s i it
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(D  See Asylum Case (Colombia v. Peru), Judgment of 20 November 1950, ICJ Reports 1950,
pp.276-277.

@ See North Sea Continental Shelf (Federal Republic of Germany v. Denmark; Federal Republic of
Germany v. Netherlands), Judgment of 20 February 1969, ICJ Reports 1969, p.44, para.77.

(3 See Military and Paramilitary Activities in and against Nicaragua (Nicaragua v. United States of
America), Merits, Judgment of 27 June 1986, ICJ Reports 1986, p.98, para.186.

@  See Jorg Kammerhofer, Uncertainty in the Formal Sources of International Law: Customary Inter-
national Law and Some of Its Problems, 15 European Journal of International Law 523-553 (2004).

(B See Yearbook of the International Law Commission, Vol.2, p.141, para.2, 2018.

©® See Eric Suy, The Concept of Jus Cogens in Public International Law, in The Lagonissi Conference
on International Law Papers and Proceedings II: The Concept of Jus Cogens in International Law 73 (Carne-
gie Endowment for International Peace 1967).
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@  See Joao Christofolo, Solving Antinomies between Peremptory Norms in Public International Law
137-146 (Schulthess 2016).

(3 See Dire Tladi (Special Rapporteur), Fourth Report of the Special Rapporteur on Peremptory
Norms of General International Law (Jus Cogens), UN Doc. A/CN.4/727, International Law Commission,
Seventy-first Session (29 April-7 June and 8 July-9 August 2019), pp.21-24.

@  See Mary H. Hansel, From Crisis to Quotidian: Countering the Temporal Myopia of Jus Cogens, in
Kathryn McNeilly & Ben Warwick (eds.), The Times and Temporalities of International Human Rights Law
203 (Hart Publishing Bhupinder S. Chimni 2023).

(® See B. S. Chimni, Customary International Law: A Third World Perspective,112 American Journal
of International Law 20-36 (2018).
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Research on the Identification of Peremptory Norms of

International Law

Abstract: The existence of peremptory norms in international law is pro-
claimed by the “sister clause” of the Vienna Convention on the Law of Treaties
(1969), but their identification remains an unsolved problem. As far as the theory
of identification of peremptory norms of international law is concerned, there is
mainly a divergence between legal idealism and legal positivism, and it may lead
to unpredictable and speculative results of identification. Peremptory norms are not
only a point of interest for academic research, but also gradually becoming the ba-
sis for decisions by domestic and international judicial authorities. Against this back-
ground, the International Law Commission has placed the codification of perempto-
ry norms on its agenda and, in its draft conclusions adopted on second reading,
has finally established the criterion of a “cumulative two-factor” approach to the
identification of peremptory norms. This “cumulative two-factor” identification crite-
rion also has shortcomings that require attention, in particular methodological short-
comings, lack of clarity as to the identifying authority and the fact that it reflects
the crisis patterns of international law.

Key words: peremptory norms; identification; idealism; positivism; cumulative

two-factor

(THALgmie - B 25E)

(D  See Marija Dordeska, The Process of International Law-Making: The Relationship between the In-
ternational Court of Justice and the International Law Commission,15 International and Comparative Law
Review 7-57 (2015).
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