R AKEBRETEIS 2024 FE 387

W ERK FT As 8077 i A b 17 18 B0 ) 58 oK

NERE A2 B FeREARY XEAZ M TOHETE AN AR &K F
EEMER,ZHTHINGAESHRAF LA EASE, EUBREBEEZERRAAZER
B0 2 50 F K, A4k 7 ik K ey B0 5T Z AL AR . B 77 & R B AR B 08
A, Bk ML A AT EAMNFERX, L2 L BEKTHRKXAFEK, LA
W fm B9 AR LA = B KA s R K 2 b, Bk, 35 3% I T A 7 A A 48 AR R o A
WS, E SRR FWAEN S B R E T E 0 KR, 7T DR B E R Y e
Mo oL B B PR AR SO AT R A AR b, OF A ) Ah A Bey B R R AT, SEILT 4K
F 7 IT R G R AR RE B AR

XA E FHNFE KFHZAN KR

— . B B 2

Br G, BT 6 i N TR RE 0 BB 15 B B AR S W T
W, FEMR B 28 UF A e ny [, L E 98 AL GE 5 ) 5 e 55 W SR AIE 28 W3 vk Ay
KXo DAMEZ A (LI V-5 3 DIBHR I 8 iz b T8 LA S 455507
A PR B B 7 A8 5 BT R A o FELTE S N, ARSI AR Sy 6] B 8 57 R 11
BT TEBCT 5 By UON, S anAeTE L 5T B ) A Ak BT 22 45 [ PR B
U R ) AR BB AE DG . Rt , RV R 7E A BRI B0 52 ) R U052 7 b Rl 15
PR AKX TR ™ b AR AR 8 AR AT A o, S R T ST SRR
T R S R AR RN 3 2T By BGRR[0 S AR iy 58 R il A
[AEASCH B H 51 2 WhE (free trade agreements, FTAs) HY, 38 52 FL - 3% 55 3 10 X4
P AR RS 8 T DL T TRIE 5 DARKR 80 A AR A BRI S =X i ik 3 9% i 4
B35 52 5 " LA B Gy A 51 i or 1 [ il 5 e B il 4, C & RIS 5 5K
T b IR B AR BRI JOA P SRR R S A TRLE -

A6 B AT PR A A SR A B RS =, — R 91 [R] A, pl ™ 2 < KRR I 32 7 1) 3BT
1R G AR AL AR 388 10 B A AR X RE 5 2 i 0™ o 2 Sy X AR BB i 5K 7 S Bk
T i AR B L 8 B B R M AR R B JUHE X R, 2

* ERAFEFRE TR E,
AXFERABELFH A FE ERAFTEFANBEN TN MCAGFEERPHR
(21FFXB073 ) 0y [ Bt M R &
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B 7 b XM FTAs 807 7 & F AR B AL AR K

PR IR 3k 4 T 28 55 Ak £ 5 R P E ) (Regional Comprehensive Economic Partnership,
RCEP) 5 1E = g n A i (4 1t 5 25 85 KAk A 56 & P g ) (Comprehensive and
Progressive Agreement for Trans-Pacific Partnership, CPTPP ) {545 1)@ T LRI FpAS
[, FR SO 5 ] e B 8 = ™ i AR B LR 3 A LR =2 N S AR AR R T I
5 FTAs MHEMA 7 X T80 m AR B R 8 25k 1 A L5 e | 4 TR 5 e 3 Rk
WP KR |, & 202552 3 A WTO JZ 1 #4715 R A1 . H
2, B R B TR O (R R At 5% 22 5005 B AR X THZ S B 1 40 B, A9 a0 7 i e
P IRJ R[] 2K 77 it S [ R AN T 5 8 s v (] R 55, B /D SRR N — 20 20 A J3E 3
UIENENEE R St e ii)ic) =i Sl e NS ST B A 5% 3 S D0 I Y S RSITE /53
PR 18 ) A [R] RIS 2, 38 0 0 7 i IS R A5 28 R A e 5 A, e 0 3R I 1
T 6] ] AT IR0 - HE L

= EXFTAs MEF P ik AL 5B 6 B2 452 B%

(=) BRET : LR THERAREXRENFES

H 205 ]Gt , T 557 ) 2 2R i R 2 12 1) [ 8 i i 3R, I H Y 850557 oy T
R A FE A TARZG T A H B I, A 25 435 #) R P RO A AR AR AR A AL
PEEEE . SEE A 21 2 Z W R AE XL S 230 52 5 the B A Jm 6 8w 4 5L
W], K Gt 558 2 A RE SR T 1 230 52 5 Ak, 38 2k 78 FTAs T ¥4 15 HL 7 75 45 1k
BT 5 oy BT ORSE LT By R R MER VK . I, FTAs R A9 36 X 28 BRI )
FECA R 5T 58 AT S AR BRI S E KR . A 2004 48, L E T
20 4F (A 255 1 124> H B 52 2 B 280 & A b Sr 80 = i AR B B 2 (LR 1)
1.0 A Y 56 [ —3 R FTA , 21 2.0 JRAS 79 38 [ — 4 [ FTA, #:31 3.0 JitAS /4 (it RF
RIS 2 P32 ) (Trans-Pacific Partnership, TPP), DA M H \i 8 38 El A5 R “21 240 i
15 bR UE 1 52 55 W g 1 3€ B8 i =2 (US-Mexico-Canada Agreement, USMCA) . FiiK
M5, 205 2 MR AR XS BT ™ AR B 18 1 8 & ] SRk i, AR 1 i e ™
i S ] R 38 | A B 08 DL KA A S5 A BB A 2 A (ER A B 1 3 RN
FE AR 2L T BB M AR i

F1 SEHFrFrREENGFBEERERFTAS
FTAs ZiTHT A | 2T E) FTAs Z{THTE] | 3T iE
FE—2F FTA 2003.6 2004.1 Je E—HE FTA 2006.4 2009.2

e [E—IRKF FTA 2004.5 2005.1 |FEE—FEHL FTA| 2006.11 | 2012.5

2 [E—FE & BF FTA 2004.6 | 2006.1 | EE—MELFTA | 2007.6 | 2012.1
Hh2EU B S e 2004.8 | 2006.3 EE—#FEFTA | 2007.6 | 20123
% [FH—EARFTA 2005.9 | 2006.8 TPP 2015.11 | KA
F [E—PFl & FTA 2006.1 2009.1 USMCA 2018.11 | 2020.7

EARREERELEA G RE AL E W F B BT
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LBRARBERE : BT i SR B ST 4530 X

2 A A A TR AE T, H FTAS W ECF = it A7 7% T T8 E X, M it
PRSIk S5 T M A BHT SR Y i P A, DL TE HL R
S5 BT RS ST BT S AR AR A . HURT T, 98 B R FTA BR A 45
T SRR AR DO RE S E G T T Bl AT i AR i B A S T LR
P S0 A G S DA A o VAR BE R T 3 U 7 I Y S
R R it S T 5 s B G S AR R, LIS R AT BRI AU
3 FH A A RO S8 B AR . N, AHER T 95 B I FTA , 28 B — R IE FTA 7
URFRRE T B0 W T DR R A 2E G 40, A AT DA Tl 55 A AR 7, 8 % 1T D)k
TEFE . P92 [E—3f 5] FTA 25 15.9 & 7E BB A LAl DA 72 T AN 18 H [ e e A T i 44k
W DL TR G A R F RO A R & & AT, PTPP S 14.1 4MI7E 2 X I
HE— 25k D 1% [ AR BRI SR A AR R R G . iR E R H
T L s 22 5 L) f5 R AR 1) USMICA L R X R B A7 T3 A M 338 R A
BRAR S, 13X F BRI A TR 7= 1) 2 B SN IR AN TE T ST 7 e HE
L R A 2004 4F A9 3620 FTAs T B0 o SCHERBIEA T, 1z 553K 4 50
ARG G295 % THCT 7 b @ T W5 s 0T i 3R 28, it 2 36 U807 7 Al E B
17 18 TR A5 DA GRS B St o 2 S [ 300 el L3R A5 7 it e ) DA SR 36 i ik
PRI B R 7 it AR AR 38 25, S 5 AR A A0 M DA KRB A 38 3 T 1 ORATY A o
WEAY

2 SCASRE : SR A H 5 IR A T

BN GERRE , R TR R 5 5 8BRS T 1 AR50 Rs 18 4% 5k — il
i ] BRI 5 e B R 0 30l AR, SN, AEAE B S AR IS L RE I Y &
TR, (R — 2 DL FTAs H H 5 i % i S i SC Bl 1 LR L[R]3 2 F 5 ™=
i (digital products) Z53KHT . X FEZH T H 1998 4 WTO Ji Gt ik O HE 14 i 27 1
B AE B — B WS AR B R P R I R 5 i R 22 vk . (HUR Rl 50 57
Ty W24, B AL I GBI EUZ B 5 & s, R 0 26 5K FTAS B ks W& 647 1T 4%

@O #ZE—#FIFTA % 15.6 % & 5T 4 : “Digital products means computer programs, text, video, im-
ages, sound recordings, and :other products that are digitally encoded and transmitted electronically, regard-
less of whether a Party treats such products as a good or a service under its domestic law;electronic transmis-
sion or transmitted electronically means the transfer of digital products using any electromagnetic or photon-
ic means” .

@ EE—M®AFITFTA % 16.8.4 4 & X : “For greater clarity, digital products can be a component of
a good, be used in the supply of a service, or exist separately, but do not include digitized representations of fi-
nancial instruments that are settled or transmitted through central bank-sponsored payment or settlement sys-
tem” .

@ #E—#E FTA % 15.9 4 J& > ¥ : “Digital products means computer programs, text, video, im-
ages, sound recordings, and other products that are digitally encoded and produced for commercial sale or
distribution, regardless of whether they are fixed on a carrier medium or transmitted electronically” .
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F o BRI I E T 8 5 A B R 38 A5, R LA A 5 it A B L 18 2%
AR TR 5 1) — 3543 (non-discriminatory treatment of digital products) J LA 5t — #f
W, VEJE NIRRT S , X E AR Kb i T AR I AR 1) 7 S5 Y5

HR MG TR ) A 7, — 7 T AE a2 1, B 56 20807 32 5 F U e 4
BRI [ N 52 0 3 R 5k, 7R 35 Bl —3 [E FTA Z 5 , “shall” B9 HI A 52 4 75
JuHJE TPP 5 USMCA # R T “shall” (i R34

J3—J5 T, NAEEHE LSRR E , BARECT ™ i AR B 8 4 I O N 2 1R
LR AR AF BT ™ S R AR L0 2 A DLATE R R A AR T
2 ZBFeEE AR AR, B3 MRS R A R R e A R R D —
a2y SURAR AR T O H L A AR T AR IR 2 S Rl B SRS AR LG R
P2 2477 1L IR b B 5 R AR 45 TR AR I . (R L EAR Y 55
1 T YR BIBR 48 ) JLUREAS . MR T RE—F A FTA S , H 3& B —8 KH
FTA J& 1 FTA $ AR IE AL 38 1) 55 ya [ 78 8 1 AR 40 20 07 8 a5 v, 2 B2
A 3% Bl —# [E FTA # , HOH 1 XRS5 2977 8057 Ik 55 i 10 [ R AR, L H& P 58
B 3R 5 D B S 2 R FOER IR T ARG AT AU . P H TPP R, iZ 453K
Tl 25 7 “#7 4% " (stored) 55 “ 43 44 75 7 (distributor) P 30 & 34 o 5 J2 154, %+ T i# 40
Google Play store,Apple App store it JE 4f 24 77 JF & 1) APP B9 25 L% , TPP 5
USMCA f V4 207 fE 2 SR AE Bl il o PR, SUARTIT &, SE2UFTAs T AR B
17 188 19 DR P X0 G 320 ER 4 T % 1) ELAAS 0 o 1 50 ™ i IN S A DG HE SR 1 2 5 N
A g DR B, Tl BB B AR At Bl 0 4 IR 55 N

3. AN« Z2 J BRG] N 1Y S 1

M R SR, o ™ i AR B AL 38 1 S Btk FH A il 37 ) T B5 58 IR 45 (A% %E
xR 55 BT I RR IR AE | 36 Bl —CFE FTA \TPP 4§ FTAs i — 25 B I AL
A A AL . AN BR T IR ARG A 4 20T i B R TS L
Hh, X FTAs T AECT ™ i AR B RE 8 455 7E BLUAGE I, I8 A7 76 A0 25 1 1] 41 2%
Ko WA SR R AL 7 38 3k 3k FH Y — R B A0 5 2 0 Ah S5k, I HERR T 4 ECRb I 43
AL HE BN SCHF B B2 AR SCAR 5 LA R A BOUR A A7 ik 2 v B AR 14 R 55 1 H
{HIEAN R F LA FTAs 2R PR 45 a3, USMCA sk 17 R0 = AT 5 A Sead
I, BRI 807 i A B A B 3 5 (R PR Z E BRI T, B H S
B PL S FLAL A 22 D S8 30 g e M RO REARR 1 3 11 i D) A0 322 4% 3K B R IO 2
T oy A ACTRE o (S HTREIN b i) 38 A2 ATy SR AR I 1 56 [ ) 1 5 I A 68 SO Ak Rl A e

W& E—% A FTA % 15.4 % (£ E— A F| T FTA % 16.4 % .USMCA % 19.4 % .

W2 E—# A F| T FTA % 16.4.1(b) % .

ZRE XM B BT EE 143 %

See H. S. Gao, Regulation of Digital Trade in US Free Trade Agreements: From Trade Regulation
to Digital Regulation, 45 Kluwer Law International 26 (2018).

%
%

®0Oe

23



R AKEBRETEIS 2024 FE 387

PR R A TR RO 7 A AR LR 38, DU I R AR T I 8 7 3R 5 B 22, SEIBUFE 3R 5 1 i e
KA FEA L)

(D) EEZBE - HFRAS5IMNE BRI E R 7K

i3 R 5 30 FTAs 9 SCAR A3 M il 0, B AR B 7= i AR I A5 188 4% (e FH il e
W AT AR (A2 28 E Pk B R IR S AR SRR 50 S IR A YR
P B T A 22 B s I R — Bk

26 B BEECT ™ i AR B 18 P B R AR AR T e U AN 26 I XA 57 5 18
R S, A R KR LS, B 95 [ B RS2 5 E bR i E T, Hx
ANk i I 2R MM X 32 R ) Bk X 5 AN B X AN B R A T
ME 5 5 8 A RS TR R SRR B, HAARTE &, IR T E R L5
Mo FRFNEA RS AR 35 0 B 2 BUOR A HNFE AR E TR . VR AR 010 B2 5
BUOR AR T 232 BT B G BUR B RZ I, 7 A WRIR A NG . filan, R
ORI R TR W ORI s A B S, RO R T L PR
BRIy U s B 2 32 S A VR T I A CE R A e ) 52 kR A T A
AN T RS E AR S AR IR A LT ST 2 A R S 28
B RO — BN LGP AR X IR R FE S BUM & A A EAE AL T 38K DL
Ry SR BRI 0 BLIE 1) 22300 3 SO AR, 5 R BRSO % 40 57 5 BUR 1 N2 A
— B R SS TE E AT R A S RIESGE R G B RN L X FAR
R P A T N S T A A A T A, B T A R 22 B [ N DN AR R A (5
Wi 23 A s A 7 Bl P BB R 22 % 2 i el R v 2 26 W ST T 28 1 AR Ak, DT 3 5 B M A+
G EZFIEAFZE IXIM T EE . EEECTE R 5 BOR WG , Hat i 45 ks T2 5
F2E JEOR HARE A 1 A I 218 5 4L

B i AR IR 18 ) 0 T o 2 () R, b S ik — IS 2 8 i, BT 4R T 4
S P R 25 AT R & . BRI, N EEE N FE L SRS E,
2020 4F 3¢ EHUF 2B AR IR E] 13.6 723670, 5 B ad 52 [E GDP (1) 66% , v 51 4 Bk E
—o 92010—20194F , & EEU 72 B LBy (H AR G R 6.1 % , 8 4F 34 2.2% A FE 44
ZEUTHAE UL, 38 A R S B K BER a T AR SR Y MR 55 R 5, % GDP
M ST T T SRR . 5 — i, NE R RS R R, SR A SR TE

© S R[E|EATH - BKOC:KF Z ok % EE W 5 BOK 2004 ), K0T 3 otk BB AT IR, o 12
A5 R AR 2019 4, £ 2-3 T

@ See Margaret G. Hermann & Charles F. Hermann, Who Makes Foreign Policy Decisions and How:
An Empirical Inquiry, 33 International Studies Quarterly 362 (1989).

@ ZAFEAREFMEHSFH QROFREZFEFARCERFE — BELHE —), hitp:
//xkzj.mofcom.gov.cn/article/myszh/szhzx/202108/20210803184332.shtml, 2023 4 7 F 29 H 5 7] .

@ HZLKEAR.Y (XEHEFHZIARGFEEFTH IR AREL), (FF £ )2022 5 % 4
B, EAT
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FEH i R FTAs 8 F 7 & AL B A FAE K

R B 7 -5 % Ao AT O 4 36 52 ) 52 2y 30 22 AR L 07 52 oy AN DU SR 1R IR N 2 3
(9 SCAE PRl , o2 56 FE AR AR B R BRAL I AU AR FF ST 3 i B B e . — T K4
HRECTF 2T KRS B HE A S B, VIR DL 84.24 S3 RS A — b HABIE 2
T “AM PRI G LT17 o #E— 2P RECF LT AL, AF5 A e R B
TFAR R I3 A R LAZE R Oy S [ (7 B SR ) AN e A S [ 52 5 W2 R R B . TR
7 [ A 28 5 i it oK 5 T B 5 4 5 1) WO XUEECRZ W) T, IR 5 ) 5 IR 55 1 LL
ol SR P B T 37 0 5 I A e e P i 22 SO O ARAS FL AR o L IE R T 3X — AT,
5 [R] X 07 it R D R SR I ST R AR 2L, 3 — 7 T AT LRI 5 7 it
PRS- BN BT XA 522 1 58 5 bl B, DAOR I3 4 11 el A6 A 125 19
St 3 73— L, REGR TR S T ARSS U F i B RV TS S A B TAE R
8555 B AL EEALC T T 5 BT S RAGTH R 7 51 5 BE &2, YEAP A A0
5 5 U [ B 5 0

= .BX FTAs N7 7 s IE B AR 57 iR AL 1l B 12 45 1 %

(=) RET - EB AR THRAAFEXLE NFES

HREAELL, BT WTO 285 B4 iR A" 8 52 81, 230 58 5 W e [ 16 BME
UL FF ) X Jak 3= X (open regionalism ) il A 24 Bsf [ 5% % Al 22 572 5 R s o0 v 4 7 31
o XU, [RIRE RS TR QT 3 ME N S S LSBT E 7R WTO R iR FNE O By K
T 2006 AFE4fE H R AR SREM, © IF4 A BE PR UL T 7 BE, T IR FTAs /RN
ZNA G LI TS, A e, MR A A1 51 ) R Ot 22300 52 ) b i W
0] R B XA 2 Wb o R, X T BRSBTS, AR BN T X T
MR FTAs 19 SCAS A+ © O IR FH “electronic commerce” — 1] (14 K —%4 1] FTA ,

O ZRERABFEFEXLF ARBFEFEF AR EME(2017)), 2B 2 Tk M
2017 4, % 11-12 7o

Q@ RHEIFEFAETAWHEEEFFRMEIERL ETEE A IRAEST G 8 E
LELRUNHAZ A UZEATRES AW ERASHA T B AT EEE S, S EHELRET
By AT 7w, B&EZ B4 EEFE %,

3  See European Commission, Global Europe: Competing in the World-A Contribution to the EU’ s
Growth and Jobs Strategy, https://www.cedefop.europa.eu/en/news/communication-global-europe-compet-
ing-world, visited on 29 July 2023.

@  See Boris Rigod, Global Europe :The EU’ s New Trade Policy in Its Legal Context, 18 Columbia
Journal of European Law 277 (2012).

® TRTEEAZREANERAZMERN G — 20K 8 E 5 5 th Z ( free trade agree-
ments, FTAs) . % 3 #% % ¥ 5 (bilateral investment treaties , BITs). 5 5 % % #E 22 ¥ & (trade and invest-
ment framework agreement, TIFAs) = k&, A AT Fih 2 RIESNER LA E & 4, R HEWH T
g ER2PHEREE X ERE, A G EE W TR Z 5K & 2 (economic partnership
agreement, EPA) | 14 1 € (association agreement) . Ifs B 4 57 (k £ % & 4 % ( interim economic partner-
ship agreement ) . 2k 1 € (global agreement ) DA & H 57 7 thoe KA, h TR R EH , A XA X E
EREAMA G E EEEARASE =ZELTHT Z .
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B MK B — 18 FTA B —f = FTA, 752 & UK 7 55 7E it Sr 2515 B B
— &R EmA T 5 % 5 P (Comprehensive Economic and Trade Agreement, CE-
TA) , V4SBT AR B BR B8 — 78 =% FTA K R A H R S5 s B i B 7 R 517 . |
SRAEFEAREL 7 52 5 KR &R I, BR SRR AEAE — s i Rl Pk, YRR AR50 ™ S R
il PE AR TR R E$E

1L BRI  FILRE T 7 o SO 88 i A5 R =X

B i g L -, AR BRIE I HE 21 20 Z Wi G 3 1 8748 5 gy
St 1) ] s L) 5 2K, At 7R 38 Sk — B0 B 8] B 1 UK FL 1 95 R AR AN 3 ) o e
SR (EP YN 3 N (B vive & 7 o0 N [ 19 5 SVl . ¥ N v v 2 G Y R o L1 P M A
JE R 5 Y, F W S 18 A6 2 D B R 257 57 o B R DGR s 2 1R 85 BT 7 X —
M, REE AW RS SRy L B —2 HFTA 5 BB A S By 4 %42 7% 5
T AE AR AN A B A . 38 B 8 R FTA B AT 1Y “digitized
products” B “digital products”, L5 24, LW K L 1 55 519 1) FTAs BT H
VXS ROURKER , BAR S 3E ELEF A, 7R — R A FTA thE IR T HLF
55 25 AR AR BT T Sl B R 45 B AR 5 WA RO B A ST 3, AR B 38 R v
5 R OGO B L AL G BE ST 7 o A HE R — 3 [ FTA (BRI —rh 32 U1 FTA 4%
TE N 1Y 52 5 3 5 K% v~ 1 55 DO L 45 B8 A S R S AR AR L TR 9 S B
FE R Bl R R R ) R B IR L XA R G U T A T R A5 R A A
563, CETA B UK HL 1 55 Il 7 s, X AR SC IR R TR R AL A3 5 DA 2018 4FBX
WA — R AN FTA S , BR WA T Ui o 75 55 21 S SO 87 52 2 3710 5 DA 2022 4ERR
A 5 R P 22 (BRI E N AE OB IR A R R TR B s B sl T S R
SEE QU B 20 A K FTAs I Y B 2 P 2 5 DABE A8 S T IR ke 1 %K
S i (R R, 3 A 2 T DR 5 B B g AR ) 3 g A e (W) TS SR A AE 25 R ) G
A

2 CAETE 518 T — R AR B A 18 45k

MGG ARE AT 3 E A B BT ah B H AL 5 7 U B I8
PR, TR HAE 7 57 5 T B0 7 SUBUEE FTAs Hoim AR, BB S0 ) 38 5 B¢
A S R UL A S AR S A S AR S . DVRUIBIRR A FTAs I HL 79 55 SR 0CE R
HIF AR5 e H ] —FE , H 3 A “electronic transmission” 2¥ & “transmitted electroni-
cally” , T2 MKR T H TGRS 5529 2 5 i B9 “ delivery” —ir]) ; I HLHL F R 55
SR G TR S5 S BT AN, MR —8 R FTA i 7 5502 1E M ik 55 52
SO E T A MRS 19— e S ey . 0)E B SR ZETH s i 55 e

O HAEER ZHABRFTFZANE KA “FR"— U Y RTAs & TR 52 5 A 4),
(K EFREITIB)20204F %28, £ 116 T .
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M7 R AE R AR OC FTAs B4 FUE ML 7 95 3 1 0 A0S T HAb &y 2 A48 0 5
A T AN — B 1Y DA 75 R o, VAN, BRCE—BT P 22 FTA W — WK AT
FTA 55 52 ) W 2476 Fi 1% G B () R BH A H A% 3 o g o 3008 ) R S5 R 55
A — TR RS B . PR — H A FTA BLE48 W 1 46 29 )5 i X AL AR
SEEIAE TR RN . C R E AN TR T 36 O A 2 o 4 AR i
L IR R LR R R S A B MR, I DA L R M R A
5 2D R T [ R I8 e 2 T AR 08 ) FH S L, DR R T3 — SR T
TR PRSF AL AR 2 . TR R ST AR, B FTAs 4 2 K % >k 1 “digital products” —
1], TR 5 (B ) ) — 3 A SR 1 Il 55 B2 2 F D T i 1 i B AL il 55 1
& HPE . PR, 1 5 OB A = b BT A BT T FERR R FTAs HRR 9k 2858 i)
CrT it 44 FR B 4 i oI 0 0 B el B 2 24 ) 5 Ik 55 11 40 26 3%, OR 455 TR TV FR sl £ T
TR I DLW IH 2, PR AH I A R B AR 38 2k T A .

3.3 FH A - 2655 HE B AT iR 55

FEIE HIREIN b, i T MR FTAs b5 2430 G (5 FH A 7™ i S, PRI T 55 X FTAs
H TS Y B I BRI T AR I B B 5 IR S5 R PR R ETER R R TR A —
(B 52 2 5 R 55 52 2 W AR B AR il vh - DO . X — A R R, Hoad TR 5
FAFTAsTE R 17355 AL WHERR 52 20 /b5 B A MY K —8hk, 25
1) HL R 7 T L R 55 T RERRIVT IR 95 ORI b o BRAR TR TR ) P n PR B 5 B
G E S 1 25 55, FTAs 453K 1 N 28 538 HT SR 23 A A S KA TR]  (HZ BRSE XT3
55 2 B X — PSR BEA TS BE A G AR B DO o 38 [ g 1355 A B S 57 ) 4 ek
AT A 55 AT DA EA G R I R 38 Y AR R TR 0, 7E USMCA H st 1~ CPTPP 07 i
RIS 8 Z5 00 T R I HRR IS H L B8 240088 TRk 55 40T Rl s A sadE AL A
T[] 2 3 38 70 T 9 B o AR o BRACER R 7 SO A il iy AR B ) G o s TSR [
T L FTAs, WO F T HF 5 Hoin e TS0 2% iy 8 s Ok 4530, IRt
DA X T 7E SCA 08 FH AR I AR 8 6 R E E H EE R HE R nOABE , XF T8 5
GyAE S o B FTAs AR EC T3 A IE T i, i 45 (B 5 o ) &1y
T 3 HE R AU T Al 5 o A 2 s T, DT 1 SR AR 0] 1Ak, B FTASs
Hh, Mk 55 57 o B A ) T HERR AR T IR 45 083 P 40, A — R FTA 26 95 4% H %
€ “ A T A iR 55 52 5 , B 1T 557

@O  flhn, B H—H AKFTA % 8.70.6 4 J& XX % : “In the event of any inconsistency between the provi-
sions of this Section and the otherprovisions of this Agreement, those other provisions shall prevail to the ex-
tent of the inconsistency” .

@ MBE—# 7 2 FTA % 12.7.1 4 J& U : “Electronic transmissions shall be considered as a supply
of services within the meaning of the Title on Investment Liberalisation and Trade in Services” .

@ % LM ¥—H AFTA % 8.70.3 % .
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(D) EREHE : B Fr¥iF 2 5N B B E R A 227 5K

ANTR) T 36 B AT R S R L S0 BT A ) i SO RRCEE AR SRy 3 A O
T3 09 32208 2 B, X DA L i 1] P 7 [ B i 3 b A3 0 B 5 5 0 2 i R AR
XL, R R BT 22 0 o JCZE DY 1) P DR, AR T 55 [ B Oy B 2 5% A £ E A, BR
SR PR A [A) 422 %) F T o 1 e o FEERCTE R ) IR L, 55 R R A RN S B PR R
WS E R, 1 % 1T A UM NMAS 2R K B0 52 ) S PR 28 U5 4R g e KABAE N 25— H
Fr o T IR FR T X LA 6 0 PN 512 R ) B 80 11 4 1) 52 o e A, RO B o i Js
FRIU R3] S35 T o R B AE X A1 57 ) D e v i [ B e 8 SR 1 25, 5 B A
T R PR T A — Bk . B AT R EN S, BT ER FTAs TRV
T 55 0 A Jre A O, e AR B e, B 224 B R IR P R o L ER 2015 4F 4K
TR TG 2018 4F“ BR BN T2 ek w38 FH AP (R 4 45 ] L2020 4F-“ ¥ 15 Rk
PNEL A AR GRS | BRI B B om0 N T RE L 357, LB i ik B ik
5515 AF BT 22 U RS N WA E , AR OR MG T XA 5 ) e b RS R U Y K R
W R & A LR 55 (BB 5 ) IR B Db A — 2 DL A2 TR X — B B Bl 2 4
o BRI il E I LR A RSS2 e L B X — iS22 1, 7 IR R
HFTAs ERFEE B 5 Py R R4 — 2

PRI, B FTAs IR 20 W B B0 7 i AR &, 36t s MR SE FTAs B 8077 i
A 5 A0 A0 28 B AR K AR o0 o R 22 T DA X A s 5, o 25 AN T LIk N kR
B0 o —J7 T, AR DA R Rl 53 [ () 37 3ok R, AR 3T “ digital products™ , 7 KK ¥
BN B R RS “digital content” , 2011 4F R T % B AR PR A0 L (1 [ R L )
BRI —RAE, KRR 5 EAFTAs TECF = BRI N E . 9 —J7iH, WBKH
BN RNESEEORER , — MM E  WERECE R S A S SR TE G, T R 2 B R
YU 55 K00 5 A 5 S 22, ISR BCA G B ) . 14N, 7 Giuseppe Sacchi 22 5
Dynamic Medien O B ORAL ST MR Y H A S E N R AR IR 55 L (E S
T ST TR BB, BT LAY T DVD WG | S50 55 W 31 s v id S2 AR 9475
&SP SR o R BRI R O, BRI P £ U A E R T A i

(D  See Directive 2011/83/EU of the European Parliament and of the Council of 25 October 2011 on
Consumer Rights, https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=celex:32011L0083,visited on 29 July
2023.

@ See German Civil Code (BGB), under which defines digital content as “content that is not con-
tained in a tangible medium and that is produced and made available in digital form”.

(3 Recital 19 of the Preamble to the Directive 2011/83/EU ; “Digital content means data which are pro-
duced and supplied in digital form, such as computer programs, applications, games, music, videos or texts,
irrespective of whether they are accessed through downloading or streaming, from atangible medium or
through any other means.”

@  See Giuseppe Sacchi, ECLI:EU:C:1974:40(Case 155/73).

(® See Dynamic Medien Vertriebs GmbH v. Avides Media AG, ECLI:EU:C:2008:85 (Case C-244/06).

© See Football Association Premier League v. QC Leisure and Others ECLI:EU:C:2011:631 (Cases
C-403/08).
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(D See China-Measures Affecting Trading Rights and Distribution Services for Certain Publications
and Audiovisual Entertainment Products, WT/DS363/AB/R,21 December 2009.
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(D  See Fernanda Hénsch Beuren, ef al., Product-Service Systems: A Literature Review on Integrated
Products and Services, 47 Journal of Cleaner Production 223 (2013).

@ See E-commerce Worldwide - Statistics & Facts 2020, https://www.statista.com/study/103795/
study-on-e-commerce-in-china-2020/, visited on 29 July 2023.

@  See eMarket: Global Ecommerce 2019, https://www.insiderintelligence.com/content/global-ecom-
merce-2019, visited on 30 July 2023.

@ ZUFEERTZ KRS (RELE260EZfrd X4 F 194 8 57 € ), hitp:/fta.mof-
com.gov.cn/article/fzdongtai/202209/49857 1.html, 2023 457 F| 30 H 7 [ .
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The Regulating Model of the Non-discriminatory Treatment of
Digital Products in the U.S and Europe FTAs

Abstract: In the process of global digital governance, the digital economic
and trade rules under regional trade agreements, while promoting the digital rule of
law, are subject to their inherent characteristics of islanding and fragmentation, and
inevitably form regional digital trade rule templates based on the economic de-
mands of leading regional trade countries. The field of non-discriminatory treatment
of digital products is no exception, whether it is the American template under the
independent terms, or the European template under the ordinary terms, the essence
of the preference of the rules is the differentiation of national interest demands.
Therefore, when China is faced with these two diametrically opposite regulatory ap-
proaches, combining the forward-looking provisions and the national digital econo-
my development strategy, we can draw the conclusion that China should choose an
independent non-discriminatory treatment clause for digital products, and achieve
the dual goals of opening up and protecting digital products and economy through
the specific application of the exception clause.

Key words: digital products; non-discriminatory treatment; digital trade rules;

regional trade agreement
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