W — & BT 7 & 09 AR AL AR 4 F R

Bes s wn i AL 1 i )@ E 8
f— %

M A E : CPTPP .DEPA % & W M 2 7 B F 7= i A B0 F7 38 o #LH AE 42,
Bl FRTEFRFELED GRS, AT A AL, UL AHE R X
WA R AR EAAE, SR F SN FANE AT ESH T M. Yl
A H S S FE RO RS ORE, b A RS AW EL —REERARF B
FHNAFE, TAEREENEPREW LR EETY], 2T & RATE
HEE IR S B M, N AE RS AARR A E AR, KRR T &
EH M B EE, & E NN CPTPP 5 DEPA 3 ¥ h Z AL, E A EELE" 5
“BIEFAFERF A RBEFEFT ST, EREHTH H AR+ AT~ &
HEEMN LY, R T B RN LR,

KRB FH S Fi% FEHA4HE CPTPP DEPA

51

& LA SG TR RE R L ol B3 TR K R A AR 1 — AU 4
AR H I, 2 BRE AR R AR KR R R, AT = i (digital products ) HEt T
TR K S zs [RIAE 5 -6 [ [ bR 52 25 /R & ok 1 Stk i s, @ —
D5 T B 7 SR 8 T 5 Ty WA SR T OO AR B 2B g I TR SR
(AR A A B PR B2 5 T LA B BRI 2 32 B Ay g — Mk . (B — 5T B0
PR TEM RS A I 2 E R E ST RIS B ARAE , X R TR G SR IR 55 A S 1
NG EE T oty B Y b R AR B s L,

Toie e A S 202 (World Trade Organization, WTO) #LIWHESR T, 4 2 7E
(4 5 25 5 RS PR PE G &2 B % ) (Comprehensive and Progressive Agreement
for Trans-Pacific Partnership, CPTPP) (&7 28 55 Ak £ 5¢ & Mg ) (Digital Economy

T

* FEARAFEFREETE L,

AXAEFHMELEARA —F —B BN E EIFZ 5 &4 L 86 %7 (17ZDA144) B9 i
BT R R

@ R#E DEPA %324 5 CPTPP % 14 4 2 & 3L, $u 5 7= i R 48 A BE T WL 4 & Stk 38 | oy 7 4 7=
B AR T AR ENRTF R MR EHR RERBEF RO HM 5,

@ See WTO, Work Programme on Electronic Commerce, Non-paper from the United States, JOB/
GC/94, para.2.2.
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Partnership Agreement, DEPA ) 5528 52 W 1, B8 7 it A F I A0S 38 0 2 1R 41 11 1 A
()RS, VLS RIMETE T, 4507 X BT i B e, BRI RR e e S AR TR
R NRSS X — [P B TE R R A8, iR AR 8 7E 524 55 R 55 B2 2 S50k i P e A
JUMATR], “[R] 284 ” (likeness ) F1“ 8K 71l 7 (less favourable treatment) P> JF 7 1L 1F
B A% O ZE R AE A S EA AN B e AR e, R 307 20 mh AR L 18
AT e, ©

TE IR 52 oy Gk e SR AR [ O B P 2 0y KEI R 5T, S8 = F Kkl
R, R REUT R S I R Sy ik E . IR E RN S5 28T R )
B R, F 2021 4R IE 2N IF 3 A CPTPP &5 DEPA AR M E AR . “— 7 T, Tk ]
T LT b AR B I 0 - DA 2 8 55— T, TR B B0 B i RT e
Il B AR BRI RN A PR AR o A ik, AR St P 3 ek 5 7 o I R A AR 388 P R
HEZR AN IS FH AR E T LA AR, DAY/ 3R 0T 422 [ Bl 7 B2 2 A DU e i b A e T e X

728
— B FEmIE BRI R A HIHES

BT 7 b R AH G RN UL T 28 [ (R L E RUET I R R e . 36
[ L 30] b 52 5 B 7€ (free trade agreement, FTA) FRSGAN AL 7 il AR B AL 18 )L
W), 5 T8 R A1 B¢ Al 7 850 0881 T 37 M A, I8 (36 A8 P 2 ) (United
States-Mexico-Canada Agreement, USMCA ) . CPTPP %5 [X 35§ 57 %) 1/} %€ (regional trade
agreement, RTA) T IR AL H € . e [ R RR S XPB507 77 i R T 3 BB R, o o
TE RTA JZTH W BT AR LR 18 (1R, B 5 ) 2% A BT A (] D o £
PRAL T RUCRIE 2 A 25, v B S A B S B R A, CLUBT Y
AR /N Z 00 3 5K 3E o 4 25 RGN S 2 B F A T e 1T BA TR EVERY
B g PR R

A, WTO #5531 5% H 2019 454 LSRR SR T 5 B4 B AH DG 1 L 7 55 130 (1)
TR AT R A, IF T 2020 4FEFE R AN B N BB R A T IR FNAG A IF S04 ) (LT #

O ZREBE(BFEFEETHAWIOR FHSHEARARITARLE LA, (R #*
F)2020 F F 28, H 174 T,

Q@ ZNAER . SEE(HFFmH ARMEEEERTZAN), (LETEXFFRG 4
SRFIR))2017F % 13, % 9091 7T,

@ ZWEWRE:(CBEFH T E B ) (ERZFEFET2021 5428, %3741 7,

@ & WP ERRH FF N (HCF 5K & € ) (DEPA)) , hitp://www.mofcom.gov.cn/
article/syxwfb/202111/20211103213288.shtml,2023 45 6 A 17 H 3% 7] ;{F 7 ER#E H # g m AN (AT 5 3
F 5 Kt % % 42 ) (CPTPP)), http://www.gov.cn/xinwen/2021-09/16/content_5637879.htm , 2023
46 H 17 B,

® ZRNHERABFH G EEL  CRMEIE G AN FH——LU USMCA A3+ ), ( L4 2
K F)2019 45 6 1, & 87-90 T .

© HRAEA(HFH G Py R AP, (8 K F R HIFI0)2019 4 % 2 8, & 255-256
Jig
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W — X BT & i AR A A 3 ] AR 5

(WTO G IHCAY) o MEH F& T EFE R 5 KKV, bR 25 V7R A 5, 7R
TR A RS IR A S BE IR A R A A g, @

RN S o5 e i 1 |55 = OB 2 W S WL E - 7Nt X g (N NS R B <= e
STRUT T i M 2 B G e AT 5 5 R, WA AR I A3 0 LA 55, R T4
BOE 7= AR AR T R 2B i 5 U, B K A S it 1A 3515 11
1 T 775 BBl 670 T T B R e B i AR B A A8 S5, s T U AN G —
eI AN 2 2 B ANEBIAMETIE , 1E 240X E I 01 8 S35 B4 i 25 5 L b, 3845 1) it 7]
BT i AR AR I R 5 A BT RS A 4 il R o A R R AR — 2
i, JEH L EE .

(—) B F 7= 5 R B LA 18 B 8 W R

X T 7 b A BB LA 18 1 P X 42, 3 [ FTA SHER 7 i 28 7= 7 Fn - A
P2 E S FRUE . USMCA . CPTPP UL}z DEPA JEA4S % 1 T 25 LA # i 4 =X , (B 70 3
FHVE I L7 T A R RE B A . LR —R A [ th 52 5 Uhe ) (LA R #R(SE
MRFTA)) % 16.4 2<H1 CPTPP &5 14.4 55 I BEAT 40 R 704 -

e, (IR FTA) BAA BT 7 i A 5005 38 1438 FHX G 56 78 ) — 4 20 ) 5%
P A= M A AR AE ) B AR R DL R L A O R AL (R B
o CPTPP R T “174ifi” “ A&t " WiA G IE | Qi SR B0 7= i At T AR R A 46 2
77, TG FE CPTPP F#E4A TAEE AL ARl . X 22 i T CPTPP 28 1E A ML i
AL TR B 7= i A AN K AT B R B A0 AR Al . @

HWK (R FTA) T BT = e R =8 P A E A8 i n
— BTN TR LS . CPTPP MG T “ 851~ —id) , 45 24977 ] LA3E 44
SPBUF PR S A B AT AR O 1, HA TR e ) B e R B A E A Y
A ZHEEA G, @

IEAh, CPTPP X “[RIZEE0 7= i " BOVE AT T 975K . FHAE 14.4 558 1 Ul
P& X, an—AR 4R 2907 B 7 B T RSB = 7 % deR B R HAth [ 2 4
FrEET . B 2, CPTPP A = i AR B AR 8 5 B 46 29 05 45 T AR 46 20 07 7= i i)

© BHRHAFSANARASM, REMERHZI0%NBH, ERZTOLHNE, ZREHE (H
RAZUBRHA S ERFOHKEEFACGW T RAFELER) , (EHAR)2022FF5H, %5
T . See also WTO, Joint Initiatives, https://docs.wto.org/dol2fe/Pages/FE_Browse/FE B 009.aspx?TopLev-
el=10785, visited on 20 June 2023.

@ See WTO, WTO Electronic Commerce Negotiations Consolidated Negotiating Text, December
2020, INF/ECOM/62/Rev.1, p.1.

3  See Jie Huang, Comparison of E-commerce Regulations in Chinese and American FTAs: Converg-
ing Approaches, Diverging Contents, and Polycentric Directions, 64 Netherlands International Law Review
321 (2017).

@ See Henry Gao, Regulation of Digital Trade in US Free Trade Agreements: From Trade Regulation
to Digital Regulation, 45 Legal Issues of Economic Integration 66-67 (2018).

® ZRE#E . H—X . (DEPAERTHEH TR ZZ MM G HE 6 mAR A, (BF k)
2023 % 14, % 11570,
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N

o

i+
5

=

o

(WTO 4 I 3CA ) # DEPA J:4< 5 CPTPP — &, %} T H B AEA# ALt aE - 4= T
B0 7 85 N B P i AN R T AR 8, HUBC 72 i B B R R B AR Y
5 o

(DB FE=RIEENFENERTEE

BT ol AR I A A8 1 FH SRR, B sl R Ao 2 DU RO o %) < F i o (OB 5 A
5y it %€ ) (General Agreement on Tariffs and Trade, GATT) FI{ k55 52 5 St 7€ )
(General Agreement on Trade in Services, GATS) 4 B HLE T 524 IR 55 1k 5 #1
o 18 2% K 9 3 FH e L, K A 2 A 08 R R AR SRk b AT A . (B 2
CPTPP .DEPA , i J& (WTO 5 I SCAS )Af FLJ2 I DU PR i 418 1 X6 T 2 B 7 i O £
i, AT RIZE = a7, LA Xl Ve B T R E , WA X 0 e 2 1
1 RO o X L AT G B 1A, S SRR BT o Y e 2 E R S
PR ASF 18 SR HOAH [R] AR AR v A 2 s LR AR e 62 55 A R IE LA 388 ) 0T, &R 7T
REAN AECT ™ i AR LR 38 118 FHYE B, BE A4S b 5 i (an OB ik b 1 2% ) F
B ECE BCAR ST ) , Wy A [ Py 5 it (] PR A B A UACHE it LA % ] P 5 A O
A EE LSS ) o 1T DEPA  CPTPP 25 [ £ XU 7= S AU R, AT 4 HIE - 7= i
A 5 400 Al 36 0 140 32 S R R B 4 - b 1 g R T, [ B SR E R e, L
A7 E RS HEES ASE s sl s e

1A S g sy 1 R e T

B it O EE T2 AR B, B A0 I T K A, AN AL
SEre it i i R B a1 95 A AR I R 3 A% a5 R PR I (T i A
SRR o T B E ARl 2 1, & S R BB, RIASBEXT R F A W] [ 2 1 []
A i 0 2 ) A B BRI 5 7 ] R ERIE R T, AN R N B
A2 B T UEA SRR BRI, X R A B R AN RERR il &1 [R]85 i it A A ]
Hi? AN A EET GATT Fl GATS YN ESS B W 1 BRAR A AN X A1 ] /] 27
FEnT A E RS . V45A CPTPP S5 Ph g X AN 45 1 10 “ WA ] B 18 " s
K X HEECTE ™ S T S A BRI (R AT B A o0t B R AR X 45 rdidi i

Hk, —E A St i O EAEECIE M . FEBHE LE I A SRS 58
(DS366) 1, & AN F BT L 5C TF 25 2L IRCRE FIEE SIS 1 11 1 v DG 2% M3 B oK ok
A B2 5 By ek R PR B s HE F1 R R AR R B RS AN G B ABL K, ik 3
s 1] % 10 5% W 3 11 e DO TS 200 B i RS T R R Bl DA R RS EE IR A S A5 413
T B E R S PR E SR SR (DS363) i, 32 [ DA [ UM X HE 1 SR
B B A it 5 =2 P S BB A e, Sk b L B R S . AR TR
ZH N v A AR > A ) i 1 A ot PN 7 R DR B TR SRR SE B FE K

O % W# & (XA GATS B K A8 L E 09 Sk 8K B AL, (= w8 A % % Gk 10 )2005 4F
B4, 69-727 .

@ See WTO, Colombia-Indicative Prices and Restrictions on Ports of Entry,Report of the Panel, WT/
DS366/R, para.7.352.
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(L M S A it P e ok AR B S 38 5 R T AR 42

288077 Y ] N

CPTPP % 14.3 2% 5 DEPA 2} 3.2 2R L3R 45 29 5 A A5 51 X B 7 b INAE SC B, (H
FEANBH 1 AR N BE R 2 A 2 T, R SRR R W DAAT & Pp s 1Y J7 Xk
170 X RIE X BT ™ i T 1 & S ik DB SR MR B, 45 2907 #0625 LA A
) AT . A AT il AR B R s 4 S B it b, b e A7 ml g v
S SR R AR BT B

BB — AR BUM R R 515 L) BRI SS A AR SR IR S
HR B — 7 SR AR A Bk . FRSR I B3t ol e P S 7 B B AR A T R T
75 1R Y B By B A (A T R T R AR A R AR SR, R ISR 25 0 T 2R R S O e
o — L8 ZE P E LT LA G2 i B A 2% | — i 1 2 HA R 58 ) ) X)L 45 77 T
TR B TTE S 15 S HAEWObR v 18 3R IH . K G, CPTPP 15 DEPA 15 4% A8 X 4
FRLAEWCHEAT R, R EERAT7 AR B R 77 AR

MECF BRSO R BB B A A RE AN A AR B u i . kT 2019
AF 18 3 TR K ik 55 B R 1B 02 =) T A BE R B i 42122 48 ) (LOT n° 2019-759 du
24 juillet 2019 portantcréationd’ unetaxe sur les services numériques et modifica-
tion de la trajectoire de baisse de 1’impdt sur les sociétés) , & X4 & A BT 5= fi
BUIRSS AR, o Z8 AR L T S A AR BE N G . H AR oL 748 o 2k
JE A XOh PR SRR IR 557 5% U AR T 25 B . 2 B R 3R BB AR IR
AR S AT B, 38 B Ak BB RS B RY 301 TR AU, vk E AR
TR 55 BAE 32 5 M A 0 [ 52 52 MMl 55 30 [ B ISCHR T R B 1R 55 J7 TR AR S 6] 55
] oMb I AT Sk, A OGS ISR 38 S 55 ati ie , ©

3BT R DG I [ P B

R _EIR PSSR IS , AR IEAIARE 18 38 225K — [ N5 38 4k [ A R 55 X 5 7 o 1
B AT IS B KL 451 40 BR SRR AR E N B B E AR, SRR SRR M
T 2023 45 (FE 52 R E M2 H TikTok 197428) (An Act Banning TikTok in Mon-
tana) , 4> [ % 1k TikTok 75 >4 b (1412 5, 4% JORTP SR 19 7 400 75 05 761200 9 3 4t
TikTok I AT Mook AR B — kA P U5 [0] TikTok i ER AL T
K TikTok AYAT AR AL L1 J7 3650y $1 3K, JFAE B AT MR 2 St it 45 H $1R 1 0
FI0. %L ZE ™ BRI TikTok 78 32 B 0y 45 B Al H , e 80077 i Z [ADE W 22 0 75
18 [AIRE ] B S B AR B R 8 55

O ZAFZEAFERSHAZELBFHROAE KEE BT),(EREHKE)20204 %
7H#,% 101-102 7,

@  See Japanese National Tax Agency, Revision of Consumption Taxation on Cross-border Supplies
of Services (for Foreign Businesses), https://www.nta.go.jp/english/taxes/consumption_tax/cross-kokugai-en.
pdf,visited on 10 June 2023.

(3 See Office of the United States Trade Representative, Report on France’ s Digital Services Tax,
https://ustr.gov/issue-areas/enforcement/section-301-investigations/section-301-frances-digital-services-tax,
visited on 2 June 2023.
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(Z)HF 7= 5 R B AL AR 18 B9 5E F PR 1

TE T B 77 it = LA 388 3 R 2R A 7 O TR ) A (] B, A ) 3 3 sk £ T
B A0 S5 O BT AR IS AR I8 03 AT BRI . 3 AR AN R X R I
PRARF8 S35 (R F, , B3 4 TV R 45 SR 02 N 7 R AR LR 8 L 557, Bl A 4k
AR | L2 T O 225 A B O 5 38 S 55 ) TE 5407

157 T AL

AR L F BT AR B 8 R 2R AR SR A T BRI o (SEMR FTA ) 5
16.4 25508 T 2077 i AR B AU RR 8 A8 FH B3 L - (1) B3R 55 A5 98 4 il ik
55 BT AN I B AR 5 (2) RN AT H A 5 (3) BURF RIS S8 35
(4) AT EUN A TR AL IR SS o ffm B AT ™ it AR IE A 18 R DU AS B 1k 2 24
J7 RS AR TR B B R 5 B = TP R B Y ARV R TE N B9 i . USMCA
S CPTPP JEA T H T BE AL, {H USMCA BB 1 748 7 HiH 7= A €5 3k 1) 3 H BR
il X B R Tk A HAER 2907 B )RR i B IR SR AR R A B R, B
G B TF B T AR A8 . USMCA i i FR 48 1 1 v B i) o =X, B 47 = i R
AR 18 38 PG FE AT T 3T TR 25 B e, AN (AR B 1 56 [ 4 Bh 87 52 &)
WA stk HY, ©

PN 9 25 LA SR AR SCAR 0 o i o B0, R L H AR S5 D6 it
REAR . X E RAEEC M BT A BT 38 AR R 2280, AR B S k4
P2 G ) SCAAL ARG P, PRt BRI B A AR I A i 7 B R T 46 AR
FERSII O H BRE Bk PSS R P iE ) (Japan-EU Economic Partnership Agreement)
55 8.70 25 B B A RE A L 71 55 B AN IS T RE IR ST

IR AA Ty ik, L DEPA AR BT MR E 1 R0 A It B s A
Ko Gl ()3 FH R ], SR8 il B R AR LA K Sk 7l B R B R —
Z3 [0, YAWTO & IFSCARMOE 1 M5 755 7 Aol HBR 61, 0™ B g0 A H:
S R (SR 7 N 7 N N 1) R

2. I S E

RS — 01 S LSCHR i A 5 A S TRV BP9 B N, — T AT 4R 5 | — e i A Sk 5 4
BN RFOZAE AT A R . T — Ml AR 55K, (G IR FTA) .CPTPP 7
LT RIS 3 A T GATS RIBLAE , DEPA 5F 15.1 £ 0 [A] B4 A GATT &5 GATS #y—
R Ah S5 o e B AP 4530 ) He A5 B ELEE AR, JEAS {5 48 GATT 5 GATS i HE4L
HRAE PGS FFONET P i G ) R A T s 2 v, A5 AR LA

O S N #hkek . (527 WTO B F| F 69 30t Fn 18 F #F 58 ), 34 1 A 2021 £ K, & 113-115 T,

Q@ BZILBEH(ERBFHIANEETEETHRAHE KT E . xE YL
), (EFFE 4 R)2022 F % 31,4 91-92 7,

@ ZAN#ER ABFH G PR, (B EKFEEITIR)20194F % 28, & 255-256
g

@ % WA AR % . (F B B4 f 4 # DEPA— 3 F DEPA 5 RCEP 3t b B9 41/ ), (B 6 F)
20224 % 2, % 60 W o
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W — X BT & i AR A A 3 ] AR 5

PP T AT T, X AS R 07 7 Ml s e it o

— BB SNAR  S RO A BOH OGAYJE A SEFE BN AR 3R 5 | AR
PN 20 IR B S I WA BRI B T O DR AP 2 LB 8 i 4 2 LB e i 7 B
Jih, 33K 5 EEASCAET S e X O A 2 i A8 i 2] A A 500k [ B 52 ) fg R il R 82, 9 HL
S G AT AR AT 51 5 BRI A i B AU it o U AR WA it AA 65 9] 9
53K B (chapeau) 1977 3520 , RV A 7E AR T 28 180 AY [ 5 22 )R AT SR A 5 2
A IS R ST 52 2 K A R R A

LA A SR AT AR AR X SER | SOV 2007 55 1 1 82 A B 1 e AR B
Fp il 55 o 7 E K BRI RS2 T, [ 55 e [ e 51 5 4l H s AL
(BT S “PiAp FL [ B B 22 4 M) 2 FIT e i BRIt 140 I A2 18, 4% 28 S D Y 22 41 A1
A AT REXT VR PRS2 B fifid Je e S8 rh BAR B L S s T
FAARPILT BEE . P Wit Sis ki 5 (DS512) nl f2 it —ERERN S LKL
KT E T 45 B A AL 5822 42 S8t 57 2 R 19 47 DR B 14 [l 582 22 )
it AR, 1L [ R 5 AN RE— M s BT A7 R R BB 22 A= AP SRS N o @

Lr B RTIR IR 22 B E T RO wh AR L a8 1 ML R HE SR A T R, HL el T
25 BT i T S T TR BEAFAE 22 57, SRR R b A B LA 18 [l A A7 47 A
IR S — AR E 5 3T BT AR 18 AU A P B2 il e L B3 b
T BEE EAFAEZE S o 50 =, 2 R RCT ™ ah B e P i AR IR R, S ZouE
WA 8 R ™ B AR A 1 ) R A A DR , T I o T PR i AR B L
A8 T T 1 Y 2 ZE R, DR A e BT I — 25 T ki

—HEFaEEEHZF

oy W G I KA ANR| A G TE S W BB AR E . BEET AW AR, B x4
HIANE TR AT R | 2 AL 45 15 Bh BT 4 B A SR = i B IR S LA BT e i e
SR = iy 32 RO B S BN AT R, BT IR SS T A AR 55 52 S FUMAE B R L {5
BT e A B0 5 MR SS B RRAE , e e e M T 38 PR A A s

(M) EZFERBEEE . RS R RSE?

LECF = S i B g

BUF S SR A PR A 2 IR R AT, BoAT DR AW AR T Sea kb, oA Ak
S X AT R Y R FE LR AE . DL 3B AR R A A B R SR BT 7 N A2
GATT i dE GATS #iiil , B 4« 128, GATT I A8 HE VG PR TA T2 72 i, AN fiE

@D See WTO, United States-Measures Affecting the Cross-Border Supply of Gambling and Betting
Services, AB-2005-1, Report of the Appellate Body, WT/DS285/AB/R, para.292.

@ See WTO, Russia-Measures Concerning Traffic in Transit, Report of the Panel, WT/DS512/R, pa-
ra.7.132.

(3 See OECD, WTO & IMF, Handbook on Measuring Digital Trade, Version 1, 2020, p.33; See also
Sacha Wunsch-Vincent, WTO, E-commerce and Information Technologies: From the Uruguay Round
through the Doha Development Agenda: A Report for the UN ICT Task Force.
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HURECT ™= i B JCIE R HERR GATT W3 o VIR, B0 7= i i e PR I 24 56 7
WA AETE 20, BARECT 7= il i f 7 =CE A7 3 A5, (H BB HD P 25 0] [T 4k ok 1%
Yy, IR 28 A GATT RyaE HIYEWE . LA EE R, BESR 40 s se e g o 024, i
T PBEERN YR A Y. Ben , AR R AR AL S Y A AN R T i A B
A% HLBE B, 25250 U5 Sk R 5235 1 GATS HEZR T, D) P 25 4 ] 109 72 i 10 DR A% 6y
J7 AN TR 2 2] 22 90 5 18, XA A TR s,

2B b I AR S5 T

DR B 5 R AR T A5 [ S 5 92 AR S, B TTIA R GATT Hal H 5 A SE ik
B 7= i, DL T S S B A 7 B T GATS T R IR %S o SR 2 kB R AR
oAl 1) TR A P S SO IR S5, AR B e i T AR R . @

VE R O Ks GATT i@ AU = i B, X Se [ AR - 5 0, 807 = i i)
PR A0 M55 < TOIEAR” e A, R R 0™ i 5 LA IR 35 AT iR 95 DA 25
M b = BEARAL, BE SR 5 P % GATS B, Ko7 7= h ] DL B GATS . Hik,
GATS [F B A PR il Bl 55 B9 2245 5 =X, BRI 505 7= i DA R 07 AR i, GAT'S AR R X6t
HHEA M. CHR B AR R LSS T RS ST s S AR 55 145 28, a2k
BEECT T AR A BT K 7 TR T GAT'S FR)3EE FH 7S BBl A e LAt 7 2R IR 45 1 vk e b o
DR R 14 22 R 55 10 5 S R G T 02 DA 70 sRaE AT 1R o e Ak, B AR WTO 38 rp ity 41 1
Fe AR A7 ], (B TSI & GATT ik J2: GATS # B A X A v Sz R U HEA 7 B AR . ©R
ANBE—MEIA R, RELNZS FAFAEAR R SAR L 2 Ab , Toie 7= i DA SE W 2RSS AT el DL
FIE AL, #0457 R S5 fril . ©

KFHEECT = B T GATS HEZL T Rl 471k, X b [ K F25K - 1556, GATS 54K
AR R PV 2 A, WAE 2R R AA PR DT IS0 S5 IVE IH S R SR R
Yl BN, GATS 55 14 £c— BB AN 253K FLIF BB 5 SR BUHE DA Sy a0 2B 0 AT ] i it >Fe 52
b2/ /N 1515 Sl B N e oD 0 B/ ST R T R A I 7 o /R A A R & E s ' G Syt
() A% B o) T30 A 28 4 RN B RA B SR AR BE 2 57 , R K GAT'S T B9 — LB A M IR S5 4007

(D  See Farrokhnia Farrokh & Richards Cameron, E-Commerce Products under the World Trade Orga-
nization Agreements: Goods Services, Both or Neither, 50 Journal of World Trade 801 (2016).

@ See Sacha Wunsch-Vincent, The WTO, the Internet and Trade in Digital Products: EC-US Perspec-
tive 55 (Oxford England Press 2006).

® See WTO, Work Programme on Electronic Commerce-Classification Issue, Submission from the
European Communities, WT/GC/W/497, pp.1-3.

@ ZRFH-VuwEiERE(WIOMNA TEFFEAZEENHAR —ETEFHILE
AR B e 2 AR ), CE R 5T 5 1) FL)2018 42 % 2 81, % 159 T .

(B See WTO, Work Programme on Electronic Commerce, Interim Report to the General Council, S/C/
8, Annex.

©® See WTO, United States-Measures Affecting the Cross-Border Supply of Gambling and Betting
Services, Report of the Panel, WT/DS285/R, para.6.671.

(@  See Jane Kasley, How a TPP-Style E-commerce Outcome in the WTO would Endanger the Devel-
opment Dimension of the GATS Acquis (and Potentially the WTO), 21 Journal of International Economic
Law 290-291 (2018).

146



W — X BT & i AR A A 3 ] AR 5

PR BE AR OG . VIR, eI — M S (AnaE B R N IR A AR
) ORI (T | R AR IR ) , 8 2 BN 53K, GATS YR il #55 =
HBTE TR T 2T Phe)a , GATS B e A i BUA AR i 3 1 B IR 42
AR o I, GATS A BEA LI LR IR 88 mT 6 BH A 507 7= i A H 52 5 R G o

(DEFEERBEEENE: LDERSATH?

U MR 7 S I PR I, 55 S ) A R T T T A ) A
— A BRI P S AT B R e I O X ] e [ A A DB
PR AE AR R S @

VA= s e M b B

S T i R E M R T I EOK R [ R A e
FFIBTE GATT Fl GATS W1 T (AR EAS AR ], P LA 7= S R TR A 2 45 7 A R T
[RIRTKT o 55—, GATT 3T 11 5] R 17 8 255k M 55, T GATS Tl T 1) [ R it
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D See WTO, WTO Agreements and Electronic Commerce, WT/GC/W/90, para.18.

@ See WTO, Council for Trade in Goods-Work Programme on Electronic Commerce-Information
Provided to the General Council, G/C/W/158, paras.2.4-2.5; See also WTO, Work Programme on Electronic
Commerce, Interim Report to the General Council, S/C/8, para.1.

3 See Ines Willemyns, Digital Services in International Trade Law 19-20 (Cambridge University
Press 2021).

@ ZREHEFAMEHZE), LT KAFHRA 2021 F1K, & 14 7,

(B See WTO, Second Dedicated Discussion on Electronic Commerce under the Auspices of the Gener-
al Council, Summary by the Secretariat of the Issues Raised, WT/GC/W/475, para.l.

© See Fiona Smith, Regulating E-commerce in the WTO: Exploring the Classification Issue, in Gra-
ham Cosmo & Fiona Smith (eds.), Competition, Regulation, and the New Economy 1949-1966 (Hart Publish-
ing 2004).

147



RAKEBRETIS 2024 F£ 187

MR X 5o RS L SR X o T IR G5 A = IAR e : — 2 A 7™ FIH 9% 1 [R] B 1
TIRAIAAEYE s S RAA I . (B R X = AR X BT R A T e S AR P
JERIZEWS . C— I, BT S B AE F S T A R LA 7R R 2 AT A [R] s gk
17, ELAT 38 oo vl SE AR DL A 2SI s AT A7, XA 2 S B i, FEn g 527
W5 5 55— 7 T, B0 i A B HA TORPE AR S A T RS M.

VR B SN BT RLRR 3 SO A L R i OB S A
ME LIS GATT 5% GATS (138 H 43 28 bR 1 an (U o il B2 ) (HS) LR 553811 73 2638 )
(W/120) 50 i B0 28) (CPC) #EATIHZE . filtn, —3R s 52 WU A6 TR e ft
CINER R = ¥ 11 7 e St/ B b UM o k- d IR LN L2 IR PA K- A KW I LS DR 44
WAL M55  AEAEA T8 SO A% 5 0 FL 52 DA 2 DU XEE A AR 380 60 1 A 1T

I, 8507 S AR B GATT 5% GATS 2 254 ik 4T et PR A A 1]
rte. BRTA MR S — P R BT ™ S AT R T X 8
BB i S B AL R M IR S KA N A IE R . C{H AP A EI S T
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@  See Milton Mueller, Convergence: A Reality Check, in Damien Gerad & David Luff (eds.), The
WTO and Global Convergence in Telecommunications and Audio-Visual Services 321 (Cambridge Universi-
ty Press 2004).

@ See WTO, Fifth Dedicated Discussion on Electronic Commerce under the Auspices of the General
Council, Summary by the Secretariat of the Issues Raised, WT/GC/W/509, p.6.

(® See WTO, Fifth Dedicated Discussion on Electronic Commerce under the Auspices of the General
Council, Summary by the Secretariat of the Issues Raised, WT/GC/W/509, p.4.

4 See WTO, Fifth Dedicated Discussion on Electronic Commerce under the Auspices of the General
Council, Summary by the Secretariat of the Issues Raised, WT/GC/W/509, p.11.

(B See WTO, Second Dedicated Discussion on Electronic Commerce under the Auspices of the Gener-
al Council, Summary by the Secretariat of the Issues Raised, WT/GC/W/475, pp.1-2.
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on Border Tax Adjustments). iZHRA5FE HH, G247 i 1) [R) Pk 0 g 32 5L T I Wi s
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HUAE Sy %o 7 i 5 DO R 0 A e — R v, O BT 37 B AR A SRRk S A A SRR i 1
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O (xTHEHAEZNRE)RARE KM EL"WAFE, BRI E G 0 B A HE (DS8,
DS10.DS11) ¥ #Z 4r a4 7 ¥t & . See WTO, Japan-Taxes on Alcoholic Beverages, AB-1996-2,Report
of the Appellate Body, WI/DS8/AB/R; WT/DS10/AB/R; WT/DS11/AB/R, p.21.

@ See GATT, Report of the GATT Working Party on Border Tax Adjustments, 1./3464, para.14.

(3 See WTO, European Communities-Measures Affecting Asbestos and Asbestos-Containing Prod-
ucts, AB-2000-11, Report of the Appellate Body, WT/DS135/AB/R, para.101.

@ See WTO, Indonesia-Certain Measures Affecting Automobile Industry, Report of the Panel, WT/
DS54/R, WT/DS55R, WT/DS59R, WT/DS64R, para.14.113.

® SZREBE(FAEFE"HEPHXLEAREESPE KT H AR, (F EE¥)20124F
F3M,E52T,
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@D See WTO, European Communities-Regime for the Importation, Sale and Distribution of Banan-
as-Complaint by Ecuador, Report of the Panel, WT/DS27/R/ECU, para.7.322.

@ See WTO, Canada-Certain Measures Affecting the Automotive Industry, Report of the Panel, WT/
DS139/R; WT/DS142/R, paras.6.842-6.843, 6.861-6.862.

(3 See WTO, China-Certain Measures Affecting Electronic Payment Services, Report of the Panel,
WT/DS413/R, para.7.702.
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(D See W. Zdouc, WTO Dispute Settlement Practice Relating to the GATS, 2 Journal of International
Economic Law 333 (1999).

@ See WTO, Council for Trade in Goods-Work Programme on Electronic Commerce-Information
Provided to the General Council, G/C/W/158, para.4.

(3 See WTO, General Council-Fifth Dedicated Discussion on Electronic Commerce under the Auspic-
es of the General Council on 16 May and 11 July 2003, Summary by the Secretariat of the Issues Raised,
WT/GC/W/509, p.3.
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@ See WTO, European Communities-Measures Prohibiting the Importation and Marketing of Seal
Products, AB-2014-1&2, Reports of the Appellate Body, WT/DS400/AB/R; WT/DS401/AB/R, p.123, pa-
ra.5.101.

2 See WTO, Working Group on the Interaction between Trade and Competition Policy, The Funda-
mental WTO Principles of National Treatment, Most-Favoured-Nation Treatment and Transparency, Back-
ground Note by the Secretariat, WT/WGTCP/W/114, para.29.

Q@ HZRHILA(ERAZALR), PEARKFEHRAL 2014 F 1, & 68 T,

@) See WTO, Argentina-Measures Relating to Trade in Goods and Services,AB-2015-8, Report of the
Appellate Body, WT/DS453/AB/R, para.6.115.

(®  See Farrokhnia Farrokh & Richards Cameron, E-commerce Products under the World Trade Orga-
nization Agreements: Goods, Services, Both or Neither ?, 50 Journal of World Trade 807 (2016).

152



W — X BT & i AR A A 3 ] AR 5

PO 2 | 3 #5740 45 i 1) R ) 6] iz

It K007 50 2 IR A TR 7 il A AR IS Ao 288 08 ] BRIl 1T 5 e A
o 2% b T S U DR B i B AR B a8, AR 52 5 X
(o 4T [E 1EAE CPTPP . DEPA 25 Bp e HESL T 5 JH: A 5 Sl B 7 il AH 5 ) L
TR, T e 2 5077 ity A IS 88 RSy >R B LIS 5 PR A, A )2 A T 3 0T i
MUV S B P 7 T8 o — 7 T8, 1 3 70 R HHIAR S Bl mp i) g o Bl S 2k, 7EdE Sl A
B RCF 7 T S T TR0 [ I 3B G 505 7 it 14 A ORI 38 355 7 A b
5, HE B BT A BT 1 5 0E 5 55— 5 i, Bt — 2B BRARRCT el AR B L
(0SB, B 25 7 R R S 3 , FE AR 77t A O R I ) il -5 5
B A AT A R R R £ AR b AR AL

(=) BIEB P I BT =R

Ber = i AR B 8 AL S e B B i ok LB Sk — T, B
7 i B AR B 38 MU A SRR 1 45 BT 52 2 BE 22 al DR R E R Al T IF R
RSN T 0 5 55— 7 T, 2077 i B E SRR i KN4 g 1 T 370 ARy 355, il e
e B8 7 MU i s BE A S ) S 4 o

AR5 CPTPP . DEPA S5 35 55, % [R] 2007 ik H 100 B R A A o K R A AN
RE ™ 2R 22 ) 28, DRI 38 T X 007 it SR B 2 1 1078 S 1, A B 55 0 i
AR BRI AR e o F A Se AT EAN I S 52 4 o FLIE P A AL O A 45 B9 i
$& T S FLA 2 A OO T, RV 4R T AN L A [
0 A B A I R R 8 5 G Rl e X 97 A1 2 A [ 87 3 R 0t B it T fE
T 1 P A8

LA S S P 3 KRBT b i i T il

TERC T = b T P, S 45 Ak [ A 07 b A Rl AP R B 2 5%
K AR5 i, BT Al A FE B L AT B0 B 52 4 7, DRHCHR R R T 30T i 9
AR Ty BE AR IR R A P 1 K 22 A e v ) DU i - 3, AR M RE T
7 RE Al A5 5 TR A5 R 8, AN (LT Wk 22 4 M 4 TRt , 30 THT s 52 5 ASL 6 P K SR ASL AR 47
()R, o 0 it AR A T T RS R

P 245 AR 7= 55 807 S DA G, AR RORIE B % M S e 4 i 20K
T FRIE R R 2 SCAL U T P T T — BRI i, e (O R B v AR
ol A BRI (A TT ¥ B0 (2021) ) CRATR FRCHNGE 60 1T 175 50 ) ) A58 1 508 A9 EL K TR il £
IS YN e e T 3 S B S RS 6 ST e O = o S RS i A o EE e
IEAEZ ALY KRB = i i g PR BE o a0, 3R ORI BB ) h AR 1 i A
AT T 7 A R G0 o 35 3 S it O (L R Al 55 BT B LU BIR 7 4521

O BZRIAHEAFAEHFEERFIMEN G ZL290M),(BRKEF)2023F 831, % 74757 .

153



RAKEBRETIS 2024 F£ 187

Al o T ] <5 il AU A7 A 0 BN A A I AR B B AP R . L
AU RN S AR AU i 37 R A T T i B TSR A, (ORI 28 B 4 X
TG AL R AR B )2 33 A5 4R TSR 77 T SR 18 1 R AT [ S 1 A
T AU, SORFT ) RIS i HARARIE , FRVEAT S AT RS v A B0 AR
mEE i

PRIk, ] i 2 e ] 58 2 A S B 77 T 7 F 5 A I G2 %5 5 P
— L0 [ G o G 2 A AT AL T T B R BT EAE BIAESE,
VAR A e 15 22 4, I il LIS H M 4

156, FFEAR K nDRAFAE P RIS A B E R0 S B IR 55 Rk 55 A5 7
IS ANAT R I 9 A, LR AR OB R e I AR B AL 355 . X AE TR
RCEP i T (I 55 52 5y 7R ¢ ) b C e b AT 17 52 B, [l A At /8 0y 7 s 15 3% 35l
I IR 55 AN A AN R v [R5 o i R B ) B AR B 0 B 7, SRV R BB
FrMess o BEARESAR AT SELE 28 CPTPP iR A X v, Bl An =5 jeRe B ) L Hh i 4 AL 3
Wy AN 4z il 25 AU AT AN A AT ™ T 0, DA S A S i Y AR B
ERERIRE

FLUR R T AN B S TV BRL A 28 5 R AE a0 DEPA., AT 32 5K G BSCHE Tt IR T BUR b
W™ 1 SR IR A Y o AT SRV R T SO 2 Ao R B i A AR
NS BOMIFF A NS TV B B, 58 Bl I R XAt [ 7 S s 1l S Jo oA 3 iy
AAUAS 23 OB 7 AR B 8 55, WA 2 it Se WTO AMIE RN . JE T )53, &
(] ] 3 e R T BARUEAR SR A A R i A B R

e, FE AL R B IIE SR fhitb AT 0 M o W Tl e R A Ak
PLBYECT ™ S AN TS X T B SRR 7™ il ST 3l 285 I A G T 9 B L
i 5 ST U Al BRI 2 HIAR SR 2207 2 5 5 B AR AL , B & BN Ak
A i SO PIE A Z A5 B 0 T 3 ) o A s v ) 80 7 i B I O
e A YR i v

2.5 51 151 2 E S AT R B i

RIS 52 A 4 4 DUHA Tt 1) A 07 TR P, Bl P R R0 B0 T 9 P, e Pl o v o
B X — B SP aRS 2 a BIA R S, S T AR HAR B R a8 55 o

B — BB AR B AR 5| A ILIE PRI A1 O F A i R A A SOE I N
ST 1 AR 10 B I B2 B S PR, Rl X R bl T S HE AR

O #IKEH(BRHXFAZANBELRETHRAZLR
), (B FH 4 R)2022E 83, %927,

@ B NFEEGEACHRTR (2HEF L TN FENERE(2022)), F 197 .

@ BZABMERABFFREINFELANBREETRFZNEH 5 x%), (B FT %)2023 £
%3, % 949571,

@ BAAER (BEEFEEGFIRELARNHERLR S EEHA) (B F)202245%2
B, % 156-160 71 .

® BN FtE% . (DEPA X # B F 5 5 M0 xt o B sy Pk ¥k 5 B %f——3 F RCEP .CPTPP #y #
BB, (EFY 5 )2022 5% 128,870 7

AT E . % E MR A

154



W — X BT & i AR A A 3 ] AR 5

AR . TR TR (0 2 P P S A S 9 Sk, WS 1L B
W A A A TS0 B E AU 1 LRI 7 20 5255 B o
PG , 958 T RS R 2 B W VS, ZE AR5, (DSS8)
h FURHLRIA R 35 SR R ) B R, AT R R | TR R
R AR 2 R T L B A SR 51 S o B B K, A6 ATA F
SR U T LS 4 5, — R M S P b P P2 S
I 5 M I R A A 2 TP A 0 AR T, BT B
VA I HESR  — R M AR S THB TR , 7 S o M B £
KN TF 4 ST 0 14 28 2R AL TG P MR G — o 2 A i
S§5 52 1 PRI 5% B

FOUR A WIS AR . TR A R B 520 4 b Aok B T 4 T4
7 A L TR | R0 500 T B 4 R R S L 72 i A T mafe A
L , (00 PT 1 22 4 BISM A AT IE b (R 0 o B3 4 R (0 B e R
], 2 e BT MR 51 2 I ok K63 6 S50 BRI 22 4 b R R, K AR
FAM FRIEB LG LR . I T4 25k 4% 5, T R A BUE T

() E A 7 o AR AL B

L T 1402451 164 11 P 575 D o 3 7 T B 00 s 8 £ D
e EN . CPTPP 5 DEPA A AT 7= i 3 W0 o b e e, SO 7 i I B
B AL PR AP R It 8 SEIEHE — AT 5 T o e
157 55 OO R BIAT BN I8 2 e 7 A B O 8 08 PR 12, VA B
e AL BT S8R SR L L WTO R L J% RCEP %628 51 Bt ey
S, HIEEAT A TR R KA 25 R S AL RN

T o 0 S

IV S, X7 i v e e B P i T B P % . 6
A7 R PE RS 2 P H GATT JEE M 5k BB A A0 B 5 7
USSR B4 [ P B S U 2 P b 58 1k e BRARL, XF 575 ORI . GATS gt
Saafi N TR 45 SR A T 2 AR 5, W3 7 TR T 5 - R I s
TR, 3 FEL 7 it 0 A P T R LA B3 1 LB, DR e e e i
T GATT 24 F DR AR HD TR 5155 11 ph e, TG A Bl 4173 . Bk
O 7 e L 281 DU , S A% 4 RS e 52 5% MU 1 T
FGR  LEXERCT 7 B T SEAT FE R , 124 TR 525 35 15 SCAb 2 2 Bl 146717 7
TEHCH e B A B AR T 1 5 b I, RCHA ) GATS J B0 BOM A 50T

D See WTO, China-Measures Affecting Trading Rights and Distribution Services for Certain Publica-
tions and Audiovisual Entertainment Products, AB-2009-3, Report of the Appellate Body, WT/DS363/AB/R,
paras.315-332.

@ See WTO, United States-Import Prohibition of Certain Shrimp and Shrimp Products, AB-1998-4,
Report of the Appellate Body, WT/DS58/AB/R, paras.146-184.

3 See WTO, Work Programme on Electronic Commerce, Submission from the United States, WT/
GC/16, para.7.
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@D See WTO, Work Programme on Electronic Commerce, Classification Issue, Submission from the
European Communities, WT/GC/W/497, paras.10-18.
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The Non-discriminatory Treatment of Digital Products

Abstract: CPTPP, DEPA and other economic and trade agreements have con-
structed a regulatory framework for the non-discriminatory treatment of digital
products, but due to the characteristics of digital products as both goods and ser-
vices, there are divergences on their legal characterization, making it difficult to
clarify the criteria for determining the “likeness” and “less favorable treatment”
of digital products, resulting in uncertainties in the application of the non-discrimi-
natory treatment. At present, it is neither appropriate to simply choose the stan-
dard of goods or services, nor is it yet in a position to establish a unified stan-
dard to apply the non-discriminatory treatment of digital products. A practical
path is to analyze the characteristics of goods or services of digital products ac-
cording to the legal characterization of the object of comparison in individual cas-
es, and then refer to the criteria of goods or services accordingly, gradually ex-
plore the jurisprudence of non-discriminatory treatment of digital products. China
should take the opportunity of joining CPTPP and DEPA to reasonably use the
“negative lists” and “exception clauses” to open its digital product market legally
and orderly. Moreover, China should clarify the position of legal characterization
of digital products in the subsequent negotiation of digital trade rules and deepen
the practice of non-discriminatory treatment of digital products.

Key words: digital trade; digital products; non-discriminatory treatment; CPTPP;
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