RAKEBRETIS 2024 F£ 187

W IESEACBUR 5% S W 5P 3800 Beil Sy

_Jf-

e

RERE: Lar, b B B E EARRANI T AT FEARBA &A= = BB,
MEARANERESERA P AEAL R, TREFRXET G MENHAE R, FE
B R 5 ik A AR Ak R, xR ST e DL R O IR B R L E LA
AT A R Tk — A, B R B B B A R OK B S E
7, A E XA LS AE — = FM T W E R EREANA, AR ERFAH
EHSNEEMRELERAF G LS, WBREZERR A, AR FF S E A A
Gt REERS I, REEEE KA T BB, B RA LK
WANE AR B BRE TR, A EFE R E N ARG LR R E
WERX AL R GERBS ) . BARANEABSEREZLFETEFERAZKL
KR T R EFERIRIER,

KAk EANA ZERY BAER ks

FEILFEANOM BB TETE S R M g B AR, 355 EMORE 5, R A
RO 23 TR R IR RBA D v S o B FE B AR H £ 058, A N RE AR S oM 3 o) [ K
T RAH] sy R A FR O SRS 55 AR TR ME R, SR 2 A B BN R
A7 I SCAE MR L 7 IRV JZ 1R, BT B ) 0] B4 O 28 1k RE 5 4l A1 aE
FI7AOTRIRR G AE R, FRI 4 R e 3 e 2 SR A ok JH e AR R 5 2 3 X
Z AR 1L BB NE HIR A B AR, AEX S8 120X — AR AR Ok B S M H [ AR
A TR IE IR S A [ S B0 AR TG B RUARAS IR I A BER T, AT REAH G 245 3C
BAAEEONE L o (HBURSE Il WA o) — I B RE—— IR B AAL,
I, 2% [l 805 SOR R 240 15 N 5 6 B AR BN 25 3, 1E 78 1 BEABUR 2% B A M
FHEIE 5 SL AR TR E [ 5, HRZ R JUAFA I BB B G . BROG%E
LI B BAVERER R N7 R A7 AEFEAAUH Z5 s g ) — e i B 7 3 [
BEAKUAN S 3 15 B Mt FH Y b BEPE 5 T A5 7 R B AR SR A AUR 25 A b i
PRS2 BB AT T 5 56 [ 8 A5 PG 7 [ A0 LA ) S ] 7

* RS SRE R, L L,

38



T 57 b 5B AR R A B RO B R

— AR BT HRE

FETEFEARUR 25 3K SR AN sl i FH Tl 2 MR T A DR AR 26 R BE 75
SCAFHE N — [ 01 4 22 A (8155 580 1) 2 T 48 R ASOR) S 0R g BESE Im) A Bt ] P 52 1
(9 H 5 SR T BRI AR BURA T A R RE 12 s B 122 52 [ R 40 2 Ak
AN BIEEARIH . o, FEH 5 [ 2 B AT, 22 [ AR . T 3T e i 3l
MRS i e A R P, T A SEASAUM] (A A AR S A2 I TR A RCR) 2 TE H RS )
T RESZ B4 EIE AR R . PR, — [ 2 R EOR BB X AT A (B anxs S i
R AR IE HIH) AT RERZ M BN R SEAA A o “1eAh, — B T SN T B 57
Sy AT L ] RE MM R R A AT b 2 SN NI EEAKLR] . BRIRSE SO 5
ARSI 2K, K 2 2% SO R 50 AR B AU SL 55 IR A HERERE T AT K =
SRAHI PR EESR 7 Sk MOW AT RS iR B A Il iy 7

TETEREA AN & TR T A o 2% B30 Y L R R A A 4N
TEAY 20 I TR RIAE A 207258 6] A % B4 TRl AL 4 ) ik B~ OB B A A 430 W 280 916
e, 38 H R B T8 R A R RO S L T [k T SR X — FE AR AL B X AR
I R) A4 ) A s (8 TR, ph T S8 0 R R X G B R IR L, Bk o B AR AR T e Ik
(1828 73 3 B T 850 s X 286 32k ) 0 T 200 AR K ST 304 g T JBE O A 2880 07 %) 90 W ) B JR %
B AR 2D TR B S8 1 25 18184 g TRt [ 58 SEA A 2 B2 98—~ e A D (0L
A&, RISETE AR AR - WA R X BOY AT [ S8 05 FEAS UM F 58 LG
T SA L m B (O T A E S WA 2~ RASMNE ) Z 5 R , i A 5
SEAMAN AN O A SO0 58 1 AT SR A A8 4 B Qe o 8 1) 3 e 24 R S
LBk B 2 5 AN, 3o 3 ] S0k A TR S AU AT AR BOM) A KA 3 T 94 2L
SCEEG T

ZBEEEXFRHIX AL A EZ BN EK
(—) 58 i3 34 i B X A3 4K

SEARRUF SR N 5 B 55 FARFRH A, Horr, 55 4k
A AL A5 S B 5 S R BRI FEASBUR AR 55 AR [ EUR K

(D  See Paul O’ Connell, On Reconciling Irreconcilables: Neo-Liberal Globalization and Human
Rights, 7 Human Rights Law Review 483 (2007).
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(@D See France’s Constitution of 1958 with Amendments through 2008, https://www.constituteproject.
org/constitution/France 2008.pdf,visited on 11 August 2020.

(2 See United States v. Verdugo-Urquidez, 494 U.S. 259 (1990).

(3 See Federal Constitution of the Swiss Confederation, https://www.fedlex.admin.ch/eli/cc/1999/404/
en, visited on 11 March 2020.

@ See The Constitution of the Kingdom of the Netherlands, https://www.government.nl/documents/
regulations/2012/10/18/the-constitution-of-the-kingdom-of-the-netherlands-2008, visited on 11 February 2020.
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(D See Norway’s Constitution of 1814 with Amendments through 2016, https://www.constituteproject.
org/constitution/Norway 2016.pdf, visited on 15 February 2020.
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(3 See The Constitution of the Russian Federation, http://www.constitution.ru/en/10003000-03.htm,
visited on 6 February 2022.
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(D See Greenpeace Nordic Ass’ n v. Ministry of Petroleum and Energy, http://blogs2.law.columbia.
edu/climate-change-litigation/wp-content/uploads/sites/16/non-us-case-documents/2020/20200123 HR-2020-
846-J judgment.pdf,visited on 6 July 2020.
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See Reid v. Covert, 354 U.S. 1 (1957).

See Johnson v. Eisentrager, 339 U.S. 763 (1950).

See United States v. Verdugo-Urquidez, 494 U.S. 259 (1990).
See United States v. Verdugo-Urquidez, 494 U.S. 259 (1990).
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@  See Boumediene v. Bush, 553 U.S. 723 (2008).

2 See Boumediene v. Bush, 553 U.S. 723 (2008).

(3  See Karin M. Bruzelius, The Nordic Constitutions and Judicial Review, http://www.constcourt.md/
public/files/file/conferinta_20ani/programul_conferintei/Karin_Bruzelius 2.pdf, visited on 15 February 2020.

44



T 57 b 5B AR R A B RO B R

HOIR PR A AR i), AR 2 WA I BURF I SE A I . P02 ik BE A EEAR
ROR| ] LIS NE T, RS S SB35 o R R T _ LRk Be
WL, AR [ BURF A3 N AT D (R 158 P8 U A VF T R AT ) 77 A il UL 1
RINICR IR AFEAS BRI A0l LAGE

(=) FEER=H

PO FEAL P FMRE ARG T 28RN A, AN 30l
MR EHEEAEEN" (B2 A AL A b GE e A b B A ), SCHE A
N7 FrA N QEFRRATFA5 518 H B S0 A 2R A — L8R 0T R R
FOH) T CBIANESFARL) o AN SR A8 FE AL e 5 24 3 N8O ey ming , IR 4
TG 1) 48 | BUR 325K BEAAUR o B30T, A — S DA 8 4l T T A T o L A
T 5 & B JE L URIA A, PR JE R BE AN UK 32 3 7 2 K R A i EL 3
AAUH S K B g A 25 a8 B s .
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A AR B A Fh o RIS TP 18 T VA e A A ) — 4 2 [ R 1 R AR
ILRET RSN ]

TR R TV 0 e MR IR BEAR YL 5 1 450 3 3R (AU Oy B30 T B3k 29 TR ST
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Ny, FEARUR )2 Y RAE E UM, Jo1e MFEA 1K 58 SO & i JE NEEAS IL 1 L 3%
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HRAR o dkBetn i TR EEANE B e s i A AR 4 B NE T O,
PR, 75 NSRRI, EEAUM 000 S S (R 3, RO BUR R BT sh IR IR it 5 1
AP B I BURAE T R D07 2R AT 3l . AN, R ZE AR
A0 B AR 55— BURF B SEE 1 4= AT o, DT ek 12 B A ek a1 AL
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(D See Greenpeace Nordic Ass’n v. Ministry of Petroleum and Energy (People v. Arctic Oil),
http://climatecasechart.com/non-us-case/greenpeace-nordic-assn-and-nature-youth-v-norway-ministry-of-petro
leum-and-energy/, visited on 15 February 2020.

@ See In Their Current Form, the Federal Intelligence Service’s Powers to Conduct Surveil-
lance of Foreign Telecommunications Violate Fundamental Rights of the Basic Law, https:/www.
bundesverfassungsgericht.de/SharedDocs/Pressemitteilungen/EN/2020/bvg20-037.html, visited on 15 Febru-
ary 2020.
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SR PR A, T S OGS e e AR IR o DA 20 122 40 4 AR 5] 90 4F
A B BR A 0 53 A8 m 75 T Q0] 5 BOURF B8 4 1 xof 15 [ BRG] s i B 6 R it &b
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FFB 3 AURREE 36 T X2 vp 58 1 [ B G 125 JF O R o i A 9 A AUER 35 1)
R, R PR NGB ER TR A 880 1 R 25 00 E Bl 35 Bk 238 58 A0
HIAEZ L, Bk i = 52 F #5050 E 5T 0 Rl L], AR E PR ABGETT 1
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BRI — —AE Bl B A AT AR BT S AR BT K B PR
A AT A2 8 P A 3 Ak L 55 (extraterritorial obligation ) Y RRIS FISEER . @ AALH 55
Tz S TEFR R BB RN TG AR [ B8 240) i 3 9 PRI E i < 4 24 [ b 201 25
AR PR AE AR Bl P B8 A R 6 T BT N S22 (A ) T e AR, Herp
HERUFEATEL A E S+ LAg—2e NRIRCR] " 255 A S SRR 2% 0 S TEff R
CA0% A S SCAUBUR [ Brs 29 )15 FVE I Y« (A2 )X 88 55 BEiE H T
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(@D See Toni Fickentscher, The Extraterritorial Effects of the Fundamental Rights of the German Con-
stitution, 36 Tulane European & Civil Law Forum 29, 38-42 (2021).

Q@ HATRABREZF AR XURF T & 5D, CEH 5 H ALK E)2016 F 5 11,

3 See Michal Gondek, The Reach of Human Rights in a Globalising World: Extraterritorial Applica-
tion of Human Rights Treaties (Antwerp-Portland: Intersentia 2009).

@ See CCPR/C/21/Rev.1/Add. 13.

& See E/C.12/GC/24.
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the State) ARIHE. HITRHEIY AR, FE5A GE S X 7E M [ 41+ 1 A9 A St R ks o
Frde, iR A S e 1 T oy Z R B S AR, TR T AR A T A
B RAT E R R, 28 BRI AN DL PR O AT e , IR il
i R RIZER (cause and effect) bR W N RYFH, R 22 EZAT 0 B4
AN BIBHIE EAT A5 32 BN BIBUR Z (AR R SE 2R XX S A AR . 7
WA A4 BT BB R AT 22 2 PP BRI ABGE BN A REAS ASE PRI AR A IR , 54T
SRS N7 A B AR S 0 ) 2 SEAS B RIVR R @2, AR DU AL B ) 49

O ZRT7(EREZF AR AR T 8RB S, CEH 52 X E)2016 55 4 1 H,

2@  See ICJ, Legal Consequences of the Construction of a Wall in the Occupied Palestinian Territory,
Advisory Opinion of 9 July 2004, para.112.

(3  See The European Court of Human Rights, Cyprus v. Turkey, Judgment of 10 May 2001; The Euro-
pean Court of Human Rights, Al-Skeini and Others v. the United Kingdom, Grand Chamber, Judgment of 7
July 2011.

@ See The European Court of Human Rights, Al-Skeini and Others v. the United Kingdom Grand
Chamber, Judgment of 7 July 2011, para.137.

(® See Beth Van Schaack, The United States’ Position on the Extraterritorial Application of Human
Rights Obligations: Now Is the Time for Change, 90 International Law Studies 41 (2014).

© See The European Court of Human Rights, Jaloud v. The Netherlands, Judgment of 20 November
2014, para.139.
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X SE R P B B R BN ARG FE A B S AN 52 3 IR T T B K
1H 55 (due diligence ) FYASEE . V3PN ASUEE B M i D FEAS BRI 25 35 A1 E H [m] 8t
PRAL TR B TRV S R iy 55 i a] LUE B E K 5 A R FHERIEE K S
ZENMRER , NIMTIERLSZ TN (B TESZ 35 ) BRAG R > 5t [ PR 4P A AR 4
2 HABFANAZ F BT RAL
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A RFEAKR] 1Y 5832 035 5 B b ABGERITE R A 2312, PR FEACR 38 5 T A
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6, BRRSE L R OMEA R RE L E T FEABUM 283k n M T, BV HAH R 58 1 3C
ARFEALE G [T 75 Herp, SR B i e e X 0 S A1 [ 2 R 875 A 1
S AN A JE, AN AR A A AR, eI 70 5 B W g AP 7N . Skt
— A UL 2 TF R BRAL IE O 8 15 B AR 2 S NE AR A A7 5 S8 2 R e %
TEFEA KR 23K AN I AT 5 [ Bt 3, R e Xt 1 [ 58 IR AT S (P SR ) i
TR BRI NEA R0 T A TE 00T, B SARME LAAS [ [ sty GE L 4 h ik
vio HUK, KT HRANIE BRI 25, nT IR ARG e A S P A e 1 451174
[l FZ 2250, FEIROM] ] REDY e 22 Fh IR A [ 5 S35 (BRADAR T 1 S 55 AL B X

(D  See Inter-American Court of Human Rights, The Environment and Human Rights, Advisory Opin-
ion OC-23/17 of 15 November 2017.

Q@ HZAHLBE AN FEFERANEN LS  FAHNTHREHANE), (FAEF)2011FF1
H,E 80T .
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AL FERRIN , FEAS A 2 A I P A 58 ik S AN R I ARIZBIIE AR B A5 LT 2L
1115 VT DR 2 ) NSO S BRI o R 3 X Sk S AT S 55 1) AR 4 ¢
ARV, R TR R AT 5 F o A RO AL A 2 ) M TR L o 2R 2256
R, B BRI E T Z ) D NASR 2 o h i T 3 1) 22 W 2 SO 2 DA
TE JEVEFEANUR 25 A M T 1E 24, BOMiHEA6 SCRr T S8R A BN 28 A ik
FHA PG RERE . NI, FEAACH] 2 ad B I AR S 46— B, N2 Heag e JL”
ARERY R AR Z KT

(Z) 58 i B A AURI 2% Bk 38 A 18 R B I 4 4 1o A PR

IR TEEIEARH S NE B A R SR A IE 2 1, (B SR VAT AT B
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(D  See Maastricht Principles on Extraterritorial Obligations of States in the Area of Economic, Social
and Cultural Rights, http://www.etoconsortium.org/en/library/maastricht-principles/, visited on 11 February
2020.

@  See Michal Gondek, Extraterritorial Application of the European Convention on Human Rights:
Territorial Focus in the Age of Globalization ?, 52 Netherlands International Law Review 349 (2005). Saman-
tha Besson, The Extraterritoriality of the European Convention on Human Rights: Why Human Rights De-

pend on Jurisdiction and What Jurisdiction Amounts to, 25 Leiden Journal of International Law 857 (2012).
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@ See Marko Milanovic, Extraterritorial Application of Human Rights Treaties: Law, Principles, and
Policy 209 (Oxford University Press 2011).
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(@D  See Inter-American Court of Human Rights, The Environment and Human Rights, Advisory Opin-
ion OC-23/17 of 15 November 2017.
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(D See UN Human Rights Council, Legally Binding Instrument to Regulate, in International Human
Rights Law, the Activities of Transnational Corporations and Other Business Enterprises, Zero Draft, 16 July
2018.
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The Extraterritorial Effect of Fundamental Rights and
Its Boundary

Abstract: Currently, the fundamental rights research in China has paid little
attention to the extraterritorial application of fundamental rights articles due to an
overlook of their spatial scope. This article challenges the territorial scope of
State obligations in light of booming international relations. Like other branches
of law, constitutional law has a great potential for extraterritorial application, as a
consequence of which individuals outside of a State may claim fundamental
rights towards the State. The comparative law study shows a strong trend of the
extraterritorial approach of constitutional law across the world. Although the Con-
stitution of China does not have a spatial clause, the extraterritorial application of
its fundamental rights articles has a strong political basis, and can be justified by
the preamble of the Constitution, the human rights treaties to which China is a
party, and the China’ s political promise to the world. The extraterritorial ap-
proach may enrich the knowledge of constitutional law in the world that is experi-
encing unprecedented change.

Key words: constitutional law; fundamental rights; spatial effect; extraterrito-

rial application; rule of law concerning foreign-related issues
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