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T K A8 P i Y Pl

NERE KEMREFN 2D HKRK MK RFRFHA R NWER
BERE-—MEAA-—RERTENER/FEZR, TR REM KRS £EFALE
Kot RWEEMREN. RAEHEASKE, EREMKRERENRE —F,
H i E Rk B RS, AT, B TR NRR T TR AE
B, A 0 R R T R A T ok BE R R K 4B AR TR Y — AN L, R & B BT K JE X
K 4 % JE 4 B BN R A ik ZIAR AL B B R MG A A AR AR K A ey
I RL. X B ARy & T, B IR E AN 5. — 7 W, 4 2 & B A2 B35
MY HMKEMREN TR, 57— T W, FERATNELR TR UARE R
AR AN A, EREET AT ESUNF, ETRERERNR S,
AR ERNFEHQHERNTE T &, mBEXE N MESEEZNEE, 6B HE
WAAR VR, B O R R e R A R TR

KER:ERAZE KEMKE HIEE HHFETE

(B 1k AR KA FEAR A 20) (LU ARCK R IR 29) ) 56 2 8 0E - “ AN AN
FITRR K 246 ol 2 418 B 0 A A el ) S 9 O — IR (P T 76T el s U AT A, AR A R 51
Tz —3" . ATRAUL, P B2 b e AR R DG R ] — 2 5 A7 o B AR G — i)
L PIANRE SRIAFAL A IR TR E R T K BORTT O N A A el
HR 2 PRI AR K s o R KPP IR A 29I, 05 AR B AL & T K 4 i SR 45 2
L&l (specific intent) FYRFIRME , I 278 WA ANAFAE X AE B RLIEL, BIBEAT D -5 K 4 il
TERAR AR (AT 0 AH ), QBB T R ARG B S " IR I R 2 — b S IR
PN REE R P PRI e o, X R AR ZOR M RS IR A7 o i) B RS R R
AR 10 A BUREE R R IR S IR K [ R BB S BE (LA R AR P RE A TH]

* WEREAFEREFRELART L,

(D See UN Secretary-General, Draft Convention on the Crime of Genocide, E/447, p. 24.

2  See Genocide Convention Implementation Act of 1987 (the Proxmire Act), S. 1851, s. 1091(a).

@  See ILC, Report of the International Law Commission on the Work of Its Forty-Eight Session, 6
May-26 July 1996, Official Records of the General Assembly, Fifty-First Session, Supplement No.10 (A/51/
10), p.45.
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BE” ) TEB R HR IR S e, AU AR M LA T 2K A9 5 T L RAT R, BEORAE AR
W FoRIE— AR K . VREJS  [RIAE 4 5 1T 2R Bl Rl 2k a8 A st [ Broff] = 3
JEE A L2 RN IR R = 2 B 2 S5 20D (LR BRCHEZT) ) rr , Mk SERIL 24 4 2% SO 7]
LA, K e e R 55 06 35 N2 AR A7 HABAR ™ 5 0% [ PR AT Ay i Wk DO B 2K
2 PR I s T EOR  RIBR T HAT St HASR AR T O Y RE IR A1, i b AT
KYPRR A

UEW R R 12 K A e AR 72 AR ORI o AT, — S8 [ SRS T s 2K 4 7l e
FRRYHR I TENE D N ILA KRR | ISR AN KA R AR T 5T, 5
LRI D AN AT e g O B R PR SCHE o AR, O 2 (IR AR 2 24 )b S oAl
I PRdb ST, U T Gt i 3 1K K 46 b A e R S T L, RO AR Hh ke — 20 i
T, 3K A [T B B TR 7 AR R 2 5, BRIV [ — Y B (9 S 3], A [) 428 v ks
ZAE BRI E WA o D9 172 A A B E AR, RN T AN E K4
PR O B A MUE b A B R RE , 5 RE TR TR I S TR 2 52 B B AL . B AR [
B i JEE TR A2 0 R B PR B e =, P (ER SE A g iR [ N 23 B G TE o IR,
S ST 52 B R Bk B o 2K 4 o R R T B RE TSN ETTiE (S H IR
FIUE AR A A7 14 Tl BB, 828 ] o g v s 114 TR 5 -1 1l o A3 I T 6 B 7
&M E A o

—  REMERBFESEHINET A

| B 325 B AE % R ][] RIAS g DASCRE: Dl R B = SIS0 R e AR R 3 S 17>
IR B KA PR (195 E R R, BT — Pt A0 Bl - B9 58 9 4 ke, ot i e
URIEA K4 M AR AL AR 8008 T H Y S i 7535, BV EE B 2R AR 5 200 X HE
TR, [ vk AR L 2 i 070 R AR A R o 3k b7 ik i & 3
P2 B2 F AT 5T 5E A% PRIR R (Greenawalt ) 4527 5 DA Ay W15 ] 75 5 5 DA AN Ay
FIERAE T S

(D  See Prosecutor v. Akayesu, ICTR Case No.ICTR-96-4-T, Trial Chamber Judgment, 2 September
1998, para.498.

@ See Alexander K. A. Greenawalt, Rethinking Genocidal Intent: The Case for a Knowledge-Based
Interpretation, 99 Columbia Law Review 2259-2294 (1999); Cécile Aptel, The Intent to Commit Genocide in
the Case Law of the International Criminal Tribunal for Rwanda, 13 Criminal Law Forum 273-292 (2002);
Kai Ambos, What does Intent to Destroy in Genocide Mean ?, 91 International Review of the Red Cross
833-858 (2009); Paul Behrens, Between Abstract Event and Individualized Crime: Genocidal Intent in the
Case of Croatia, 28 Leiden Journal of International Law 923-936 (2015); Chanthima Neth, The Issue of
Mens Rea in the Crime of Genocide and Why It Needs to Be Amended, 7 Legal Issues Journal 15-28 (2019).

3  See Alexander K. A. Greenawalt, Rethinking Genocidal Intent: The Case for a Knowledge-Based
Interpretation, 99 Columbia Law Review 2259-2294 (1999). See also Sangkul Kim, A Collective Theory of
Genocidal Intent (Asser Press 2016); Ilias Bantekas, International Criminal Law (Routledge-Cavendish
2010); Claus Kress, The Darfur Report and Genocidal Intent, 3 Journal of International Criminal Justice
562-578 (2005).
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(=) BW M %

R R Kl 2k 32 3 44 BRI AL 2, R0 IR 4 W A o R Gk 31 gl 4 450
SR B R, T IR TR E B 2 S 5 R Bk FR ALNAC R R 0k B R T JE T S AE B
R HB 5 & ik B e e 2RI iE H B 895 1) 5 ¥ (purpose-based approach) . 1% 77 1
SEAR A EAT B E BRI EGE, RE T SRR AR S4B H AR L H 1Y EL
JE BRI 4 R BB AV K — 2 AR AP A A . 3 B R A A0 R 3 A 1y 47
FA BT K 52 DR A R AN B8 1 At AS A A 25T B A b 3 SR I 48 i IR 1 45
o PXFhEAREH PR R R AR, AT DR B . R S — RS,
RIFEAL AR N B BYAS S T8 K2 R4 AR (EE At AT i S 02 T K 2 A4
PRI — 38 3 s, A ATS AT fig LA MR B0 A0 19 B A 5 AP 534, A ) T 3
. ®

AR E R TR JE T ] 3 o A B S S 55 58 v O LR R T K A b 5 AR e
R 5 AR HAIE ] S R B R 32 A ) o3 g o AR A AR A A VA
SR KA — 2 R4 AR B 5, BIUE B 52061 7o 9 B 02 A5 20 sl 4318 K
F—Z R AR . X T H B0 7 AR B 3 R A g 5 A D
o ZEH R RER S BR T B E S, AR 04T o AT DB AL 2 6% B uE e i
Fi oy pEim kA B RAT R R HE WL R © e B IR I 5 A P A e SR AR
K ) HAth I PRk i th ZHON R R T X — B m ik, ©

BT H R K e M ge AR n e ], SEBR B R AR RSO B R TR B e i

O FRAXF URERHZ), B4 018 2015 5 4, % 280 71,

(@  See Prosecutor v. Al Bashir, Decision on the Prosecution’ s Application for a Warrant of Arrest
against Omar Hassan Ahmad Al Bashir, ICC, Pre-Trial Chamber Decision, 4 March 2009, para.139; Prosecu-
tor v. Krsti¢, ICTY Case No.IT-98-33-A, Appeals Chamber Judgment, 19 April 2004, para.134; Prosecutor v.
Jelisi¢, ICTY Case No.IT-95-10, Appeals Chamber Judgment, 5 July 2001, paras.46-50; Prosecutor v. Ruta-
ganda, ICTR Case No.ICTR-96-3-A, Appeals Chamber Judgment, 26 May 2003, para.524; Prosecutor v.
Akayesu, ICTR Case No.ICTR-96-4-T, Trial Chamber Judgment, 2 September 1998, para.520. See also Scott
M. Lippman, The Convention on the Prevention and Punishment of the Crime of Genocide: Fifty Years Lat-
er, 15 Arizona Journal of International and Comparative Law 455 (1998); Nehemiah Robinson, The Geno-
cide Convention: A Commentary 60 (Institute of Jewish Affairs 1960).

@ ZRNEFEF (ERMEFHEC L FE M), o+ E % #2007 £ 5, 8 359 T,

@  See Kai Ambos, What does Intent to Destroy in Genocide Mean?, 91 International Review of the
Red Cross 844 (2009).

(B  See Prosecutor v. Krsti¢, ICTY Case No.IT-98-33-A, Appeals Chamber Judgment, 19 April 2004,
Judgment 2004, para.134.

® See Prosecutor v. Kayishema & Ruzindana, ICTR Case No.ICTR-95-1-T, Trial Judgement and Sen-
tence, 21 May 1999, paras.147-148.

(@ See Prosecutor v. Kamuhanda, ICTR Case No.ICTR-99-54A-T, Judgement and Sentence, 22 Janu-
ary 2003, para.626.
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BRI B LAY F Y™, PG, AT A 2 1 HAT KA Y H RS A K 4 ik
TR RE R — OB SR o [ ik B 27 T U LAY, BB LA T 9 Al
SER B S A AR AR TR O ELAE AR R FLAY T I BT 1 3 i Bt 1 58O
™ WA B A e ™ B 2R AT T TR K Tl A G R K7 el e A T SR
W CIIXSERA T LUE 1, FE B i JeE S e o < BT 7 o AR, X S 7 EE R A H
U BB O) 5 SCERHESR AT 45 R FEIR IR R R, AR EE T AL PR R A 4
W7, LR 3 TG Ay i S0 PR R 1 EL AT T K AR AT 20 B RH B 3
TR AR 2 W0 S 18] 7 0k 09 B DR, RSSO T8 B 2647 2R 29 KA AR s J o B
KAEJG SRAREAE ] T X Rl ZUA KA 3 18], PP, X T K Aa M F B0 60 g A
AENE, # 2R B KIE R AR ST 2 R o

MCK TR 2 ) B E 2 TAESCIE R LU S 3 DA KA PR e — b LA 4
TR B T KA — 2 AP AR Dy F AR el H B AYARER , )5 22 19 S B 3R 0, B I
il E bR B H B9 E BAT KRR R 2 IR R HTEZ . P, K4 M i i H 1Y
FIA 8 R L Z [ BB R 0 B o R, B B AR AR R B UL B0 TR 3%, AT IR A
SEMLER , 1 S PR ZR AR A JEE — SR T3 WA 3R S AE T WL 3R JGE R
SRS b A T AT A4 1 R, SR I R s . AR S
S R R B Je BEAS A T X — I 5 3 (H el Tk Z 48—k, fE i ibd e S 251 & 3
FEJE it A il

—J7 T, T e CRIP IR 2 )ik & A [ B P 32 g 2998 R 1 7 Y
Fk, MR I s 5 —J7 i, H WA ZIERIRE R ek &, A
FHEINR T RER AT AT, ZOR AR IR H B TR . PRIk 2R
S A N LT B0 B T K 4 Pl iR 1 ol BEE AR 20X Al 5 55 DR T — [l .
FHAEN AR R AT 2/ 7 BRR H AR R T N7 BRI
PO A7 5 o ) 3 g 55 R 22 90 ZE S P R T A E SR, AN R AR A 4
A AT LA AR TS iR AR &, EAZ DT A1 S NAT S AR AR AT 3l 22 ] B A

@  See Prosecutor v. Rutaganda, ICTR Case No.ICTR-96-3-T, Trial Chamber Judgment, 6 December
1999, paras.58-59; Prosecutor v. Staki¢, Case No.IT-97-24, Judgment, Trial Chamber, 31 July 2003, para.520.

@ See David L. Nersessian, The Contours of Genocidal Intent: Troubling Jurisprudence from the In-
ternational Criminal Tribunals, 37 Texas International Law Journal 264 (2002).

(3 See Cécile Aptel, The Intent to Commit Genocide in the Case Law of the International Criminal
Tribunal for Rwanda, 13 Criminal Law Forum 277 (2002); Roberta Arnold, The Mens Rea of Genocide un-
der the Statute of the International Criminal Court, 14 Criminal Law Forum 132 (2003).

@ HRFF (ERAMEFE), ¥ EBUEK ¥ M 2004 515, % 211 7,

(® See Prosecutor v. Mladi¢, ICTY Case No.IT-95-18, Appeals Chamber Judgment, 22 November
2017, para.3504.
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AR T 7asial, VR ARG TR BCBOR AT il S R SO R 2 S
SE , PRI R A8 Rl AT S R S e R i GO0 3R 1) 32 WL B (BRSO AL 3R 5 4 32
55 W 821785, AR IR B iy 2N CH MNEE 5 A TR

H ) 1) 5 2 A AR R & GO AR TR) T DX 3G 75, 76 BT BS54 17 20 o i 4
ZOTiE R B A o) B 2 22 5D R AU AR S R 2 B G0N Ry, G HOR IR
B 1) T VR 2 52 A VP R v i) DR R ), DA R R )k A i R e
HRAZTT IR W ) Bl T A T 1, (0920 vk W 3 B 20 A Ak , 2 20 5 s S 191

(Z)BHMFmE %

FEARIR AR5 05 ) 7 vk I 45 B, 12 R 7R TR K A b i TR 4 T I
A1 52 18] )7 5 (knowledge-based approach) ., “iZ 48, WL SR & 78 3Lt 17>
Y 200 TF 7 A 20 2 3 K — 32 R AP VA At B T KO BRI = R . e
Z, — N ANTEAFE AT RE 2 AR AT A FE R LTRSS SR G O T, 38 F R AN 20T X Ff
RATHY AN AT RE R TR R B ZMINAL T X A aRfT. @

W TEA AL RGBS — RIVCR S, D AR BAs g R 5 ALK B ir
G R R IO B0, R, HE 0 IR W 2 20 B e G0 o 7 K A o i
(AR L S T AT A A0 R il K A P TR i R O B . AL
FLERE X PR BN A 6] TR B R . O gy [ BRI Sk BB, i 22 01 25 v il
R4 i AR B AL AR B 25 X0 R e ORI 1) BRI, LA S AT K 4
TR AT R 2 1 — i B sl B R, O — e [ AR R A X R SRR, I A
T2 AR R R R I A& T T, BANAS Rl O AR AR B A B S AR A
F 76 BRI IR R B AR A B B AR A (IR ) v A o e 2 PR

@D  See Claus Kress, The Crime of Genocide under International Law, 6 International Criminal Law
Review 494 (2006).

@  See Alexander K. A. Greenawalt, Rethinking Genocidal Intent: The Case for a Knowledge-Based
Interpretation, 99 Columbia Law Review 2265 (1999).

(3 See Renold W. D. Jones, “Whose Intent is it Anyway?” Genocide and the Intent to Destroy a
Group, in L. C. Vohrah, et al. (eds.), Man’s Inhumanity to Man 471 (Martinus Nijhoff 2003).

@ HRFHE AR KETR(ERMAEEZRZ ZHAFE)(EA), b3 K% H I 2006
R, F 69T .

(® See William Schabas, Commentary on Akayesu, in Kodi Klip & Goran Sluiter (eds.), Annotated
Leading Cases of International Criminal Tribunals: The International Criminal Tribunal for Rwanda
1994-1999 549 (Antwerp 2001).

® See United Nation, Report of the Ad Hoc Committee on the Establishment of the International
Criminal Court, 6 September 1995, Official Records of the General Assembly, Fiftieth Session, Supplement
No. 22 (A/50/22), para.62.

(@  See Options Paper on “Applicable Law” by Canada, Ad Hoc Committee on the Establishment of
an International Criminal Court, 14-25 August 1995, pp.5-6.
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FrPRAAPA , W2 1 CRFPIR A 2 ) ih 928 07 30, (H N a] DU Y, AN R 9531
Z 5 AR BIRIRE , A E i R AR L T REAF A 22 5 o A hr R4 ar 26
) 3 B VG B S W [0 T3 3 A0 B2 O A AEIR ST, B AR AR 2
MR, ELICITRR R03E A8 B9 BAR B IR R8T, A4l e 2 IR SGB TS 8ol A B K4
MRRARRINF DA, A =, AR EE DA g AL 3 5 1) 75 95 B 2, (HR
PR R Rl ANAE s B RGO R o A 7 3 HIAE 27 52 1 B4 4 BT
ASE ARG [ 7 i, 3K — 7 i oARAT 21 [ PR ik g i IA T

SCHRFIXATT R A A WIS 1) D7 el 1 2K 4 b e R e o T L AR I 7
0, B REIE I BR AT AR R 200 1 01 DAA R HA KRR AT S IR0 2 5 3 10
EREE L PR XA TS AU ARG B AR ARE W AT fE
DA A0 B O3 AR AH K A BRI A 52T . KM R AR YR BRSO T G
NIRRT E A — > BRI B, PR e R i B Y-S 1) 7 75 RE 8
AN AR AR IR , (R b ZERO TR AL AR B R v 1Y) o 3252 2 i
TARGAL IR K AR H A9 IF A 2R (B R 2 5 K g Ff TR Oy 880K 2R
KA T AT P, SOAS e 48 X AR B LA 2 TR 8T T D R0 e ) D7 R 1 2 AR oK
Je Rl TR LR A B S BT

b A V2 /5| =D = QR 7 VI v i o < MR E T N i R 7R A s /S
KAM AR E I 2RI IR F X HARIRAT N i e X A — e /Y 11, {2
AN EEAX T T, AN AR sEOR B B i, 2 R R B A
A0 TR E AR AN N SEt i A R AT S, BT fl i T gy, PR
ZY) 55 30 255 3 HHLE , WA R 48 BN B AR IR O , B0 S8 — ik R 2
FESERPEE R . RS ARIR R U, B ) 5 vk s R R AR (2 R A7 0 S BT K 4551 5
555 - S E W (Claus Kress ) W75 % Xof 52 S VA5 35 25 51 (91 % , TA O 7 B 01K 46
TG A BRI DL, SRR XK 4 3 3 (6] e B AT 5 50U - 3074 (Hans . Vest) 271

(D  See Prosecutor v. Krsti¢, ICTY Case No.IT-98-33-A, Appeals Chamber Judgment, 19 April 2004,
para.140; Prosecutor v. Blagojevi¢, ICTY Case No.IT-02-60-T, Trial Judgement, 17 January 2005, pa-
ras.781-782.

@  See Sangkul Kim, A Collective Theory of Genocidal Intent 33 (Asser Press 2016); Ilias Bantekas,
International Criminal Law 48 (Routledge-Cavendish 2010).

3 See ILC, Report of the International Law Commission on the Work of Its Forty-Eight Session, 6
May-26 July 1996, Official Records of the General Assembly, Fifty-First Session, Supplement No.10 (A/51/
10), p.45.

@  See Alexander K. A. Greenawalt, Rethinking Genocidal Intent: The Case for a Knowledge-Based
Interpretation, 99 Columbia Law Review 2288 (1999).

(® See Claus Kress, The Darfur Report and Genocidal Intent, 3 Journal of International Criminal Jus-
tice 576 (2005).
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SRR X — R AT T B e R0 A AR B0 S PR P I AT 5 K4 M
R A S R R BR U 5 VL - T (Kai Ambos) $2 M, B0 50 5 (R 9401 A A0 5 3 A
I AL AT R R A KA FP TS St i — &2 B4 IR B a] LI, WY R0 B9 e
R ERZ AR IR AE HAT O e KA I — sz OR3P AR B AT 3 o B8 — 30 AT i
JR R A5 R T DO A R SR R — B

BRI 1) D5 I 058, 1 X 52 3% F ORI, 7E— e R EREAIR T XK 4 MR
o FERUEITMERE , R AR T A8 A KA R e 174 i 20 20 B mP R i) Al 7 sl 75 510 ) ]
REVE . IEANIRERACTR MR w CRABR AR 23 20 ) RPN I 1] 2 m O AE - e RELE 15 B0 T
S KA MR T R B AR IR R RELAIIA T L A& SR A LR BB L BCA 58 4 sl /)
TR —Z AP AR R B IR . O Mk — A R, B 1) 7 i ARl T AR H
A8 55 1) 07 1 B — R kb R UE W7 %, B AR %5 B e MR U A KRR A

“VAEREMERBFESE NS EER

SRR, AR A AR AR R T P — B BRI =R A3, il H s AR
J& TR W 2 — AT R A il i o 52 Grdr AT T K HAR AT . g iiEk =
AR, FE BRI RE LUK 2 SRR A A e R R IS H N R (HiX 62 %
A7) [ Bk 2 ol 7] — 325 2 19 AN 5] o B 32 381 DX 3o 1 L S TE AN AL, R
R GE R 2 BIRAL, PRk BB AL i 225 N 2R 2 Bl 2, b A
KA FE R MNZ EFH LR P BN R

(=) “ZRPEAE &S UARTHEX”

KA PG IR RE 1 A B — A BER R AR AR E AT 9 B X A A2 R Pl i
B EURHAMR 2 — Bl B3 500k ik U sz R4 AARAE T BARE o A MLRA
N, X2 PR AP AT B8 E SO T8, VR 22 B AR R A8E i) 4T R 0A 32 214
ANFNTF X AR GRAFT . AT AR, 5 B 2 T B 194 A 53 B A A 0kt . SR b 3
HE TP E SR R A% A 52 PR AP LA AL RS, o 788 4 U 22 1) S i i 38T 47 5K 1) At
PrIf) ik e (LR BR AT IR ") B o FEh 22 P 7 S8, BRI e R 26 1 LR E

(D  See Hans Vest, A Structure-Based Concept of Genocidal Intent, 5 Journal of International Criminal
Justice 793 (2007).

@ See Kai Ambos, Treatise on International Criminal Law: The Crimes and Sentencing 31 (Oxford
University Press 2014).

(3 See United Nation, Official Records of Ist Part of the 3rd Session the General Assembly, 6th Com-
mittee, 3d Session (1948-1949), 73d Meeting, 13 October 1948, UN Doc. A/C.6/SR.73.

@ HRARR . FAFH (GLERHEER G ANIGRE LI b RAE i K 4 B ik SR O 2 3 A
FHNA) (RINKFFM(AXHLFFI))D2015FF 48, £ 907,
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T3 AR 2 AR AR s SO AR BT R AR A le . VBRI &7 58 BRI BE NN
G 5 CRMPARA L) B 2 SO IR G [ R 23 57N 2= A 2 JE 2 R LA A SCfe K
257NN GE S, R KL P e — B — R A BAT LB 3R R RF IR A9 AL T YR T 5
SE SCH B A By — ) H AR R B 2, TN SR AT S N PG, 4 TR E
E SCAT VAR R = BARNFIE 38 i 5 T5 X SOR X3 AR 5 CRARGR A 2)
B R TS . BN B s PR R T2 R R 2 — T 2 5 H bn 2 AT
BT B PR AR LR AR S AT O B HEAL P XM HEA R R B AR AR
MG NAERFE PR P R B A A AN B ik P52 8 1. 17 B HEA
JERE HFRAAR R SR — 25 (B T8 F AR 38 T2 A HE PR e 32 5
9, PR MR B R AR T R R AR B 8 A P iR S A DT 4 T AR
PG

X Ao, E PRk R dR i, CRARER A 29) B H bp 2 Ad B AL AL
I8, PR, T KR e 20 28 /D B 0 B — TR B S P a0 o 3 — WL 75 3] 52 B
o R TR K A i B DA T K AT AR A S TR TR 0 AT 5 4 HE K - 3 4 4 (Raphael
Lembkin ) £ H K 2 %" — 1] B A R8T BV 2K 4 A 2500 TAT 4R it i S5 B P s il o e A
PR 2 2GR F AR AR BRSO 2 0h B H R R ER, IR S B SRR T K 46
MR ARAE N KRB AR AL . (R, AR BB 5052 3 8 ANBOR % DL 4
XHEAR AL, 1005 P A A B ARSI , i, F AR o8 o AR X T B A T R 19 e 451
KF o T HIRTHT R IR BE T 2R b DA AR A 240 Xof 5t S S O 552 S5 1 [l R ) Ak 22
RZ— B e BB TERT , FBR AT R 0 e A A5 R AR 2 SR

B T ABZ D250, AR AT B b (8 5 SORL R 3P A i 1 25 8
PRER o B, B PG 27 5 0 o 403 2 DA Dy, K26 b R ) e o B PRT ] E LA A IE X
RIS - — I m] REA BV IR A Zrh B R R R, 390 1 BT RS T Y T 1A

©

See Prosecutor v. Brdanin, ICTY Case No.IT-99-36-T, Trial Judgement, 1 September 2004, pa-
ra.947.

©

See Prosecutor v. Jelisi¢, ICTY Case No.IT-95-10, Appeals Chamber Judgment, 5 July 2001, pa-
ra.79.

©@

See Prosecutor v. Jelisi¢, ICTY Case No.IT-95-10, Appeals Chamber Judgment, 5 July 2001, pa-
ra.68.

@ See Prosecutor v. Dusko Sikiriéa, Damir Dosen, Dragan Kolundzija, ICTY Case No.IT-95-8-T,
Judgement on Defence Motion to Acquit, 3 September 2001, para.89.

(® See ILC, Report of the International Law Commission on the Work of Its Forty-Eight Session, 6
May-26 July 1996, Official Records of the General Assembly, Fifty-First Session, Supplement No.10 (A/51/
10), p.45.

® See Prosecutor v. Krsti¢, ICTY Case No.IT-98-33-T, Trial Judgement, 2 August 2001, para.590.

(@D See Prosecutor v. Mladi¢, ICTY Case No.IT-95-18, Appeals Chamber Judgment, 22 November
2017, para.3528.
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T AT e A B IR AT BRAE 20 AR R A7 7 A R BN, BOREAG B A 3™ 1
KAZAMRRYRE R o V2R B AR R 232 A I GAE B 43, O AT A (4 A= A 28 DG d 2, D)
AT REM R LB EOR . P 2, W S R H AR R AR N B SR AR X
HEAR A T — A AR UL, BB — e v, Bl nEaa fhey SO sR LAt
il BRI 2 AR S K 4 i SR R AR 94T D, Teie S PR T AN, #R ) fE
S KA SR G o PRk N BRI 430N B3 0 2K 4t mT R o o 258 73 9 K
ot [N g 3B 1 N Y K 4 2 5 BUR X A S0 9 AR G- A O vk AT 2 i 1k R B
Tl R, BR T K2 A AR B R R J3 ni B, T P K 4 — A AT AR 14358 73 i mT RE L
T K BB B2 g B R D3 e B R, (EL T Ao b e 2 BEAREAR O 52 ” AL 1) A=
fF M ARAER

TESE AR E iR R L o A E AT N 2 i ] Pk B B
O E AR AR | B L, L 2 PO O P S R 3R . M B L A 3R R
K B AR AR BR A FE— o H B XA o i R RV 32 35 # B AR 2 78 )iz IX s
(3 AN ) 1 75 23% 5 52 PR3 P IACA RSB 94T S, ] BEANAA ICK 4 M R, TR A X TG
LR BUR AR & SR LI IGZ AR 94T B s o B HARTR 0 B £ X3 AN Rl ied JiE
BR AR, ¥R I K — A A B R e — i R B b R T % A B8 < AN TRl R 43
ANSRRE H AR AR BT AE DX s 734 /0 UIAREIE B AR o 70 A AT 44 T e g i A4
SR AT AN R 23

T I AR UE IR AR AT P R . — R, “TH S B B R
Infa] v HL AT AT S H A S R SRR A X T — AN AR UL, S W S 49 K7 SO B
PERIR 190 40 B0 T AT A R A B AR i © B AR [T o 12 5 0k AN A ) S A K 4, (H
JEAT BE T BRI ER E A N I AR R R PR 5 98 SO At AR B FOE 2
PRI KAT A S IESS o 5 HUIT A% 2 S8 o P10 BE 4 1 O A W B b A P v 2K
I, FEAE [ AERES H AR AR SO SR O Tl , B AR 26 i AN RE BN SE Sl

(@D  See Prosecutor v. Jelisi¢, ICTY Case No.IT-95-10, Appeals Chamber Judgment, 5 July 2001, pa-
ra.82.

@  See Prosecutor v. Krsti¢, ICTY Case No.IT-98-33-A, Appeals Chamber Judgment, 19 April 2004,
para.12.

(3 See Paul Behrens, Between Abstract Event and Individualized Crime: Genocidal Intent in the Case
of Croatia, 28 Leiden Journal of International Law 929 (2015).

@  See Prosecutor v. Jelisi¢, ICTY Case No.IT-95-10, Appeals Chamber Judgment, 5 July 2001, pa-
ra.83.

® See Prosecutor v. Brdanin, ICTY Case No.IT-99-36-T, Trial Judgement, 1 September 2004, pa-
ra.966.

©® See Prosecutor v. Blagojevi¢, ICTY Case No.IT-02-60-T, Trial Judgement, 17 January 2005, pa-
ra.657.
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(D  See Nina Jérgensen, The Genocide Acquittal in the Sikirica Case before the International Criminal
Tribunal for the Former Yugoslavia and the Coming of Age of the Guilty Plea, 15 Leiden Journal of Interna-
tional Law 393 (2002).

@  See Prosecutor v. Tolimir, ICTY Case No.IT-05-88/2-T, Trial Judgement, 12 December 2012, pa-
ra.748.

3  See Prosecutor v. Akayesu, ICTR Case No.ICTR-96-4-T, Trial Chamber Judgment, 2 September
1998, para.523.

(@ See Public Redacted Version of the Prosecutor’ s Application under Article 58, ICC Case No.
ICC-02/05-157-AnxA, Prosecution Office Document, 14 July 2008.

(® See ICTY, Rules of Procedure and Evidence, Rule 98bis Judgement of Acquittal; Public Redacted
Version of the Prosecutor’ s Application under Article 58, ICC Case No. ICC-02/05-157-AnxA, Prosecution
Office Document, 14 July 2008, para.72.

© See Prosecutor v. Tolimir, ICTY Case No.IT-05-88/2-A, Appeal Chamber Judgment, 8 April 2015,
para.252.

(@ See Prosecutor v. Musema, ICTR Case No.ICTR-96-13-T, Judgement and Sentence, 27 January
2000, para.933.

See Prosecutor v. Popovi¢, ICTY Case No.IT-05-88-T, Trial Judgement, 10 June 2010, pa-
ras.1412-1413.

@  See Prosecutor v. Jelisi¢, ICTY Case No.IT-95-10, Appeals Chamber Judgment, 5 July 2001, pa-
ra.70.

105



RAKEBRETEIL 2023 FE 6 81

DA R ANTiff R 5 PR 2R D el ] Bk B2 A5 L AN BAT K s M e AR o B IR RIS .
(DS EFRERR L ER

[l Bk BE WA 51028 1 TS SAIEE A e IR e i TR e B KIS B IR,
HTES B SRS A TR VRSO (LA B, LI BUE PRk g e 25 R 2 B B BE , 17 2 2
5 IR AE T BUBCOR A4 i B AR AT R P 2 o LI 27 38 LR g dis i, 2% I
REEAJETRRIC 1Y, AR BRIE TR, A 15 5 8 XA R, i
X 28 R ZR DR B AT A A A MR Al L A S 401 B 15 DL T A BT AR A, 2 E R B ik
IS S UE R SRR T

B, B BRIERES 2 9275 TR 2 A S8 S AH AN [ PR 3R A e 260 R
PRI, HBkZ 3 1E 2% IR B 50 i B o B1an, Bl B3 58 4 40 0 B 5 08 77
SRR AN KGR RIR BT R R A RE A X N K MR SRR E IR, H2
] LA ZR G B0k ] — P IS S it AR AR AT S B — e S5 4 B 1 X 28470 B Y 2K
S MR B E IR, JCI X AT e oh W] —JR AR B e R ATy o A
58 sl BOR A R, HAE B 5, s TR s BRI T AN WA AR BT X 32 A A
R I— R AN AT I, 17 5 2 s et AU AR A SRt 15 00 AT 0 RRIE LA SRR IR
R CHE Z, KARGARSS 1B EAAT O TR B A 28 B A R 5 T TR AT A &R
GEH A1 X [R]— PR S A7 DX — 8 4 S R, TG i 2817 S vt ) — AR AR 2 543t
ik e i 22 NI R SEGRY o SR, A T A S5 rb s e 4 (i S 2R
DR S B N B P A 2 5 5 A SEBR AT AT o 8 BT I 5 ) ) e
Wi e TR SRR HASIER s A E BRI A 2% — s 5, R L T
NI A BT R O BRIk BRI JE R0 R TE B R 1 S IR 2 A0 R LB 1k &
TEIR KA PR A L) BYE IS (LR RR B E LR ") h 2% T R 2R (HIE
PRk BE A I 58 BT S5 J2oRE 5w 2 o Y A5 B 1) 2 T M IX 5 3 R 4 P MR 5 ok LA

@D  See Prosecutor v. Mladi¢, ICTY Case No.IT-95-18, Appeals Chamber Judgment, 22 November
2017, para.3505.

(@  See Prosecutor v. Krsti¢, ICTY Case No.IT-98-33-A, Appeals Chamber Judgment, 19 April 2004,
para.14.

@ HZAHM:(EREMEFENEZEN), (AE TG B XIFR)2012F% 128, % 90

@  See Prosecutor v. Bagilishema, ICTR Case No.ICTR-95-1A-T, Trial Judgement, 7 June 2001, pa-
ra.63.

(B  See Prosecutor v. Rutaganda, ICTR Case No.ICTR-96-3-T, Trial Chamber Judgment, 6 December
1999, paras.60-62.
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FOR BT WA FT A B AR O AR IR E AT IR R o I IR AL AR IR B KL i H

(@D  See Application of the Convention on the Prevention and Punishment of the Crime of Genocide
(Bosnia and Herzegovina v. Serbia and Montenegro), Judgment, ICJ Reports 2007 (I), para.418.

@  See Prosecutor v. Popovi¢, ICTY Case No.IT-05-88-T, Trial Judgement, 10 June 2010, para.2086.

3  See Prosecutor v. Jelisi¢, ICTY Case No.IT-95-10, Appeals Chamber Judgment, 5 July 2001, pa-
ra.48.

@  See Prosecutor v. Krajisnik, ICTY Case No.IT-00-39-T, Trial Judgement, 27 September 2006, pa-
ra.868.

(®  See Prosecutor v. Tolimir, ICTY Case No.IT-05-88/2-T, Trial Judgement, 12 December 2012, pa-
ra.771.

© See Devrim Aydin, The Interpretation of Genocidal Intent under the Genocide Convention and the
Jurisprudence of International Courts, 78 The Journal of Criminal Law 438 (2014).

(@ See Otto Triffterer, Genocide, Its Particular Intent to Destroy in Whole or in Part the Group as
Such, 14 Leiden Journal of International Law 407 (2001).

SREFHHCERKEMKR), CEHF L2002 F 5 5, %877,
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(D  See Guenter Lewy, Can There Be Genocide without the Intent to Commit Genocide, 9 Journal of
Genocide Research 668-670 (2007).

(@ See Antonio Cassese, The Rome Statute of the International Criminal Court: A Commentary 339
(Oxford University Press 2002).

@ Prosecutor v. Krnojela¢, ICTY Case No. IT-97-25-T, Trial Chamber Judgement, 15 March 2002, pa-
ra.67.

@  Prosecutor v. Vasiljevi¢, ICTY Case No.IT-98-32-T, Trial Chamber Judgement, 29 November
2002, para.68; Prosecutor v. Vasiljevi¢, ICTY Case No.IT-98-32-A, Appeal Judgement, 25 February 2004, pa-
ra.121; Prosecutor v. Brdanin, ICTY Case No.IT-99-36-T, Trial Judgement, 1 September 2004, para.970;
Prosecutor v. Krsti¢, ICTY Case No.IT-98-33-A, Appeals Chamber Judgment, 19 April 2004, para.41; Prose-
cutor v. Tolimir, ICTY Case No.IT-05-88/2-T, Trial Judgement, 12 December 2012, para.745; Prosecutor v.
Popovié¢, ICTY Case No.IT-05-88-A, Appeal Chamber Judgment, 30 January 2015, para.517; Prosecutor v.
Mladi¢, ICTY Case No.IT-95-18, Appeals Chamber Judgment, 22 November 2017, para.3511.

(® Prosecutor v. Krnojela¢, ICTY Case No.IT-97-25-T, Trial Chamber Judgement, 15 March 2002, pa-
ra.83.

108



B BREMKEN HFLER"

WABRE o 7 HE 2K P BE 7 1 AT R P RN SE A 1R (LR 20 HE A g S BB 2 5 A A
AN SRR b, P IF R PR E O B b B bRk B e i i Je 58 rh s
KT AR R AR EARAE , BV IESE AL BER 11 K48 IR 5 € IR, i3 4 fE
JAT o H TR R R X TR AR R TR A AR, DR 2R T A HH IR A7 7 A (1]

s

55 LN E PR IEAS 2 [ BrIRE b g TRIE IR ME R 158 0 , AT e B ik
BERLLY) AR HHLRE | e — 5 BRAEIE AR HE -5 HE R & B BE b 1 S5 AR SRR AR o 2]
RERMAE o 2T RE P REM AT T ME—5 BEE AR, IS5 1885 14
A K IHERR G PEARE” , LT I 75— 5 P S AR RN [ B ARDE L HRRR & BRI SE
A TR PR TS — A o S0 i vy 5 o ) 0 W) O A i B M — 45 BRI, TR B4
P T HERR & B BE AR o HERR A B BE 2 9 56 TE R A NI TR SR IR A TE W bR
HE  AEZ R TR HEBR BIrAT ol e , 2 T i B A JEE o B S 0 B0 18 T2 i 1) 98 5 3%
Z , ] LI i e P2 i 488t A M — 5 PRV b LA S5 [R]) T(H S BB i THEBR &
PEPRBEARERY ZOR

IR E BRI Rk Be H AT IS RA I T AR S AFHE A S 5o B B, (E T B
TE B A /R A S R4 S T ME— S HHES R EARME . 2009 4F  IZZ 5 — T 70 g
P UG TN AN TR0 L A 7 A Al &, 50 T 2K s Pl i TR i — 10 R
ARl AT T | PRk B FI G52 Y, AR 7 WO TS e I g AR 320
A, WZAES L UZME— 5 B . IZ S — FUH 0 A R A 58 B s AYE
BB , (L IA R %o I M TR A5 R PR TR IE AT IR BaX — e AR i . PIRItG, BE T
R 7 B A A T A S s ] T e A, X & o TR A T O P AN JE M — 5 PR

22

(D  See Prosecutor v. Renzahc, ICTR Case No.ICTR-97-31-T, Appeal Chamber Judgement, 14 July
2009, para.318; Prosecutor v. Hategekimana, ICTR Case No.ICTR-00-55B, Appeal Chamber Judgement, 8
May 2012, para.133; Prosecutor v. Kamuhanda, ICTR Case No.ICTR-99-54A-A, Appeal Chamber Judge-
ment, 19 September 2005, paras.59, 64.

@ See Application of the Convention on the Prevention and Punishment of the Crime of Genocide
(Bosnia and Herzegovina v. Serbia and Montenegro), Judgment, ICJ Reports 2007 (I), para.373.

(3  See Prosecutor v. Brdanin, ICTY Case No.IT-99-36-T, Trial Judgement, 1 September 2004, pa-
ra.989.

@  See Prosecutor v. Staki¢, Case No.IT-97-24, Judgment, Trial Chamber, 31 July 2003, para.551.

(B See Warrant of Arrest for Omar Hassan Ahmad Al Bashir, ICC Case No.ICC-02/05-01/09, 4 March
2009, pp.7-8.

® See Decision on the Prosecution’ s Application for a Warrant of Arrest against Omar Hassan Ah-
mad Al Bashir, ICC Case No.ICC-02/05-01/09, 4 March 2009, para.138.

(D See Decision on the Prosecution’ s Application for a Warrant of Arrest against Omar Hassan Ah-
mad Al Bashir, ICC Case No.ICC-02/05-01/09, 4 March 2009, paras.155-159.
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(D  See Decision on the Prosecution’ s Application for a Warrant of Arrest against Omar Hassan Ah-
mad Al Bashir, ICC Case No.ICC-02/05-01/09, 4 March 2009, para.205.

@  See Prosecution’s Application for Leave to Appeal the “Decision on the Prosecution’s Application
for a Warrant of Arrest against Omar Hassan Ahmad Al Bashir”, ICC Case No.ICC-02/05-01/09-12, 10
March 2009, paras.15-16.

(3  See Decision on the Prosecutor’ s Application for Leave to Appeal the “Decision on the Prosecu-
tion” s Application for a Warrant of Arrest against Omar Hassan Ahmad Al Bashir”, ICC Case No.ICC-02/
05-01/09-21, 24 June 2009, para.l10.

OB SRCEDEAIE S VE &

® HNAHA)E 6645 33

©® See Judgement on the Appeal of the Prosecutor against the “Decision on the Prosecution’s Appli-
cation for a Warrant of Arrest against Omar Hassan Ahmad Al Bashir”, ICC Case No.ICC-02/05-01/09-OA,
3 February 2010, para.32.

(@ See Second Warrant of Arrest for Omar Hassan Ahmad Al Bashir, ICC Case No.ICC-02/05-01/09,
12 July 2010, para.6.

110



B BREMKEN HFLER"

SR, BT FRIA S 4 R0 o 0 A T B AR o T BB AT AN A1) 17 E A JR 22 W oA AE A S I
[F) R R B B, ] oI = B 7 B I B B b 2K 66 P e TR e o T 38 T s o
2N

HYR, i T8 X E— 5 B AR A TR A A R, ] ik B X iz b v 1 3 HH O
A3, W AE—FEYE _E IR R LR A P A IR 2R A Pr g i, == Ph e S o A
53 BE N IR B 2K 248 o i AR o 2 R IR IS 43 SR DU IS - SE PRt R K A i 4ol 5
TR S it R/ 3 T (] 4 oA i i A St ) LAt e SR OB R A T R B A
F . VRIS B UESE I 20 DU |, JF AR B I A R R AT 25 A o T RS
R E B EDR BN R ME— G HHEIS M 258, TR XS DU S TR 23 5 3Pl I 7R g —
FAEE AT JE AR — AR R T ME— S R A e . RSP TR W
) 53 B AE DU RS 534 v o A R B B AN R T ME— S BEIR M A5 18 I R A
FEREE N EA R E—Z P AR e B . A i kb il |, Bk 2
% R e — R AT VEAS , o A o o ik A B HE T s s AR SR T o R T
KA TR R . BRI, 2 =2 Ph 77 58 0 ) o0l I oK ) W s o 1) FH O =, 1A
IR AT R 5 B — o R 245 th R I B — 5 BRI , IR A A e R I TR &
B R 2Pl SR 2 2 BRI E 4518 , BUE R IE s o — N AR B T 255 4 #
T A e e L R ME— 5 BRI

ik e 7 A e K 4 i SR 4R e R TRT B R i 5 | P [ B ) 9 B2 1) 1) AR A 7 i
TUE, {45 [ B H) =532 S A i e AR i 88 2 A TE R R s RT3 | R B Bt
RS F OB a5, PRI ] B 72 B Xof I 4 i S 4 e 2 R R BH AR I S 5% A
FR S AR e A T — g 52, FEBE T W, U JE A i 48 A LAY
A& F IR, 1 2 3 S [ B 2% 24 ) fE, DR bl 28 ik 1 3 FH B 45 5 TiE 4 (bal -
ance of evidence)bnif, ZRIM, EPRIEBEIX R T JE WA AL, WRFDE 5 | Al B M 2
A “ME— A S RE” . PEIPRIE BN, i R CRFPEAR A 29 ) e 1 U559 K
)™ B I T G DA R) AL, o [ SR A7 b ™ B ) R 4 T Al Y R R R e
BEXTIESE DA N B AT A & B PR BE AR ML ISR . VI PRk B iR 5% 5 | BL T i 0o 22 ) o
WA IE FH X — A 1 5 R | SR R0 RO [ S 450 )™ B A 48 55 B 20 3 57 4

(@D  See Prosecutor v. Brdanin, ICTY Case No.IT-99-36-T, Trial Judgement, 1 September 2004, pa-
ra.971.

@  See Prosecutor v. Brdanin, ICTY Case No.IT-99-36-T, Trial Judgement, 1 September 2004, pa-
ras.972-988.

(3 See Application of the Convention on the Prevention and Punishment of the Crime of Genocide
(Bosnia and Herzegovina v. Serbia and Montenegro), Judgment, ICJ Reports 2007(I), para.208.

@ See Application of the Convention on the Prevention and Punishment of the Crime of Genocide
(Bosnia and Herzegovina v. Serbia and Montenegro), Judgment, ICJ Reports 2007(I), para.208.
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(D  See Corfu Channel Case (United Kingdom v. Albania), Judgment, ICJ Reports 1949, para.17.

(@ See Application of the Convention on the Prevention and Punishment of the Crime of Genocide
(Bosnia and Herzegovina v. Serbia and Montenegro), Judgment, ICJ Reports 2007(I), para.208.

3 See Claus Kress, The International Court of Justice and the Elements of the Crime of Genocide, 18
European Journal of International Law 621 (2007).

@  See Chittharanjan F. Amerasinghe, The Bosnia Genocide Case, 21 Leiden Journal of International
Law 422-423 (2008).

(® See Ines Gillich, Between Light and Shadow: The International Law against Genocide in the Inter-
national Court of Justice” s Judgment in Croatia v. Serbia (2015), 28 Pace International Law Review 156
(2016).

©® See Application of the Convention on the Prevention and Punishment of the Crime of Genocide
(Bosnia and Herzegovina v. Serbia and Montenegro), Judgment, ICJ Reports 2007(I), paras.208, 170.

(@  See Dermot Groome, Adjudicating Genocide: Is the International Court of Justice Capable of Judg-
ing State Criminal Responsibility ?, 31 Fordham International Law Journal 934 (2007).
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On the “Specific Intent” of the Crime of Genocide

Abstract: The mens rea of the crime of genocide, “intent to destroy, in
whole or in part, a national, ethnical, racial or religious group, as such”, is a spe-
cial/specific intent that is different from the general intention of actus reus, and
occupies a significant position in distinguishing crimes against humanity. As a
kind of dolus specialis, genocidal intent is the final step in the conviction of
genocide, therefore international courts and tribunals attach great importance to
the demonstration of this element. However, since the articles and regulations are
too abstract and vague, specific intent has become a difficult problem for interna-
tional courts and tribunals during the trial of genocide. There are issues such as
rigid application of approach to examine the element, obscure factors as refer-
ence, and standard modelling. Under the influence of these problems, international
courts and tribunals are caught in a dilemma: on the one hand, the difficult
proof of this specific intent may make it possible for the accused to escape pun-
ishment for the prohibited conduct of genocide; on the other hand, matching the
facts to genocidal intent may have an adverse effect on the fairness of the trial.
In this regard, international courts and tribunals can start from dividing approach-
es. Based on the classification of criminals, distinct approaches can be applied to
high-or-middle-level and low-level criminals. The interpretation of controversial ref-
erence factors can be strengthened, and the standard of proof can be reasonably
transformed, so that the issue of identification of specific intent of genocide can
be gradually solved.

Key words: international criminal law; crime of genocide; specific intent;

purpose-based approach
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