F A3 B B 0P R W AR B A A R A 1

] o 3 % A B v B AR BE BE 5 SR DA I
) 4t V-

EeS

#AF

NBERE: R4 5 A HE %35 E R (ISDS)H R R HE M EE T X,
HHEEFER P LB AN EE N Tk, LFEX, B TRAFEREE B
[ 8] A Wy HEAT A 2 1 28 ISDS ALH e 7 R E 4Bl AP R LB, WA R
BETHRFABEAEH R EAARTEFREE S R P EEA DL ZHEHX &
HEYFRERBEHH RS T, L, BHH TN RAZ ST At R
WRH D, EFRFEEFHRB AT RN, BEAF LT H TR
PR B IR, B B A AR E Ay R R KRB AR ES R — B AAHK
REABRRETEERTERHFH 6HENEREFARMER FRREEFERK
Bi, DL RCREE B R ST 4 WA B R A AR R AR R A s, B B A
AN YA W A 17 L0 A0 B0 = 7 AR U, 3 A R AU E IR A AR
A RN, R FE P o0 R N R A A R A

KR ISDSHLE  Faews MaFhH FHRY EFP

WA M O BE (R IR — AR E R R IR ) — B
BRI X B IFBOA U — 2P BB AR BT R A A R T
VR RIE .V R X AR BRI A LT LA — 2 R
g R TR S BE R 5 T v T A A A BT, A R A Ak R A4

* pEAEFEANFRABERTR, EFEL,

RXF2022—2024 F EFEFBABARAFE—FRUAR KRS HF PR REANGRIPFRL”
(22DZQK208 ) t [y B M i R 2 —

O HREME AEEEH (P ERRF—FABEPRERIT), AR H B 2020 F 5K

Q@ HRERAEFRHEFRFNSEEOHR—FEZE M EEZD), (EFREH %2017
FESHNFaU (P ERIERA RPN EEREREHEEN—X TR BRLTELEN L
M), (R ERFFMI2019F F 28 S F W RBRP ALK T TRy FERA), (BITA
FER(TFA LR FR)N2010F £ 38 ;55 (b E s % & F < E L E e RNH oA A ),
(R I EFE)2014E %38,

137



R AKEBREITEIS 2023 FE 58

W =R RR . Q%%ﬂlfﬁﬁﬁ X ILRhF A, — BB A HEAT B R E o

=P IR A TR, 2 — oA X R U R e, X R I R
00 2 R TR A B RO L A v A Al B BT X A R, R T
H ] A Al 7 T A 5T P BOR BH E B M S F S I (H X — R IR I R i % i
JC WA 3 I A B AP o B RO AT O E SO B T LS A g )
B, J0UE B /R LA B N TR R AN SE | SR b o 35 AT el T o A S ™ I AT5 AR
SRR TR o 1, R B A RO O W R S, ol R A
PP BT ARy R R [ BURFE D BB N PSSR A L AR B B8 38 ok 1
T 3 98

WA R 5 T T sl P AT A A —E RIS —
PRI SRR A, I A0 B SO [ PN A Sk v 5 ok [ T AR R E
So TRRSMET)T RS T R IA AL T EEE AU, AR E R ETE
TR A T A RIS, R T RS AR SN 38 AT e AR BT AR, Xt g2 v [ ]
AR X —RIB AR 22 H R L2 RN . =R AR, e
BE RIS AR AR AT A AW TS AR AT 9 I, 33— ST 0 2 3 A0 o) T A2 R P B Al
AR Tr =, T AR SN A AR A, i AME R R N R A2 E 5 5
i v [ AP RS B M LR 8, N BRI 2 VR ABREBE T 5 vh B Al — o 18 ¥ A0 v [ £
b, R AR Aol A E A E S T AR B AR I BEAT A BB B AR A A

O Z2NEE BEM(EFREAPRFOERESVHRFHANE M B ER ), IR
ZRHEF)2018FF 6 s x| T ax . (i B A b AAFKHF & A E KB R— L ICSID fF & # iF A
TN, (LA ETKRFFWN2017 4% 385 F —F . (it B A 4 d 7 ICSID oy & # iF %
B, CEFREN01TEE 104N Fa (“BRXRAAEXR"THELA A FRY —E TR E
EHEWA), GEF)201845 % 58,

@ BRER(EFREEABRFHFEEOAFE—FEL SR T E 2, (EFREHR)2017
ﬁﬁéﬁsﬁﬂ /M/ <<1/ef#l@%%“ %‘ﬁllﬂﬁ“ A L # éﬁ% )ﬂ>> (RFEFN014F 838, X E
%% Wb 15 B W), (R RBE
k#’%ﬁéwzowéﬁ%zﬁ;ﬁ

@ HHKFEHR KKE (REFKUKRFEFRHENL FWM T, (4 /\/’?ﬁh}»
2018 F AW ; FUFE (R LEHUWEA BRI AL #HA2 i#&*lﬁkéﬁeﬂ%)%ﬂw
&Mﬁi@?mzozzﬁmﬂ;iMxK%ﬁﬂziﬂzlzﬁéAMk%@Fﬂ%ﬂa&?éﬁ%,ﬁ ’iﬁli)i>>,<<1E/JH@?m>>
1994 5 8 M 2 (AP ROV NERBLBEFT —E T RAEF ARSIV EHHESF
HERBE DI, (BRREI2022FF 4 HE BEE (FHRALREHEE RN BERNG R
R, (o TAF % )2022 4 % 11 .

@ BZREKFR KKE(KREFAKURFEFRESNSETEARRT), (EHREAT EFR)
2018 4F % 43,5 43 W,

138



F A3 B B 0P R W AR B A A R A 1

KHLE , BB AR AN H . LR5kF , RS R B W, Ll A
JRSERE , M0 H IR 1 k2 Sk B IR, e 5 HAR AR AT SR S o T FSE R
A, A SO AR B4 R0y, A5 R PRI T 2R AR E , BAT 008 B v
AN, — AL AE A AR B E FRE AR

P TT GRS A SE S FI BT 50 RE AT H T B0 AR, S 15 32 B0 SR A9 R AP A T
o FFa RS E W nBE RS B . TR RTE R IREA Z ook, AR A
GEH IR AP E M B E B2 AR B E TR e, M H R0 H A E A
A ZEAT B FE PN R B )RR 0K, i R 242 52 MU AN S B A DU AR 3, PR, 45
PR A S 1B B R TAR AE RIREL . D4R, 7 SO P A B0 2 SRS RIS
B A E A AL BT, XA AR B W A9 K, AT B R B
TR E IR

R 2021 4R, ARSI E A0 HF A B BT =P IEA 16k (L3R
1), A BRBEHE AR [ PR BE bl S AR R S BOA B 119058 . "W Rt
AR 8 T 3 T ol 19 B 91, 5 9 A1 D R 1) 0 AR B B0 3 AR S L2 MR R b 2
Ko BRI H QT IRES GRSt 2 4R R, (Hik = A0 5%
WOEARIER R — AR B . 2022 4F 1 H , BRI B R R X 38k [ 57 5 P
7E (X 4 1] 28 AR SC AR 2 ) (RCEP) A= 2%, (H AR - B0 il 72 ISDS 283K, T &
2T AR TT 3 AR TRl N B i D975 o PRI B A E IR R
AAUA B F4E S RCEP 4% 45 2975 2 5 B8 i i ok Z ki it, oA M T2 b 4R 4%
GEE A FE A8 S 5, T e — 2D AR TP At 3 A [ B o s g2 g . A&
SCE B NPT B E IR £ TSR PRI B UUE I B R DL O
ARG ILAZ 1R IF AT, B FEAE ST AR B rh P AR B33 SRS UE 1 BEAR
5 RS, FEXHP ARG TR A E RIBR HEEA THR T

O ZRAAEFaA(FEBI LRGP EERRSHEEN
) KRB R FFWMI2019F F 2, £ 171 7.

Q@ ZAGEZ HEM(EREAHRTOETSLRFHAAE M 5 EHE), (AR
Z R )2018 5 & 6 ;0| F 4 (b B A 4 b A AR T & A E KO T ——LLICSID fif # #F A
PR AMA) (LI E T RFFWM)2017F 5 38 F— 3 : (GO E A I A ICSID b9 1 # # i %
), CEF A E)20174F % 104,

(3 See UNCTAD, World Investment Report 2022, p.73, https://unctad.org/system/files/official-docu-
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(@D See M. Sornarajah, The International Law on Foreign Investment 2.2.1 (Cambridge University
Press 2021).

@ HE017F,E#RLGEAX WA, AL FWS4SLISDSHHEM P, XFHAHEW &
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and MIGA, in Kevin W. Lu, Gero Verheyen & Srilal M. Perera (eds.), Investing with Confidence Understand-
ing Political Risk Management in the 21st Century 3 (The World Bank Group 2009).

2 See M. Sornarajah, The International Law on Foreign Investment 8.1 (Cambridge University Press
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(D  See C. Schreuer, Nationality of Investors: Legitimate Restrictions vs. Business Interests, 24 ICSID
Review 521 (2009).

@ See S. Michalopoulos & E. Hicks, Dual Nationality Revisited: A Modern Approach to Dual Nation-
als in Non-ICSID Arbitrations, 35 Arbitration International 2 ( 2019).

@ BZN(XTREERFMECN THFESBUAE)E 15,

@  See Serafin Garcia Armas and Karina Garcia Gruber v. Bolivarian Republic of Venezuela, PCA
Case No. 2013-3.

(& See Eudoro Armando Olguin v. Republic of Paraguay, ICSID Case No. ARB/98/5.

6 See Adel A. Hamadi Al Tamimi v. Sultanate of Oman, ICSID Case No. ARB/11/33.
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@  See Angela Huyue Zhang, The Single - Entity Theory: An Antitrust Time Bomb for Chinese SOEs,
8 Journal of Competition Law and Economics 805 (2012).

(® See M. Kim, Regulating the Visible Hands: Development of Rules on State-Owned Enterprises in
Trade Agreements, 58 Harvard International Law Journal 233 (2017).

© % W4 # 4kF . Thomas Harrison . & HZfE 5 A S LA (ERLAFE . LB P E L
A ¥ B 1 58 ) , https://www.chinalawinsight.com/2016/11/articles/corporate-ma/, 2023 4= 3 F 16 H i |5,

@ W E X4 . (EH R %A% &), https://www.kwm.com/cn/zh/ insights/latest-thinking/national-secu-
rity-review.html, 2023 4= 3 A 16 H i} 5,

See M. Feldman, State-Owned Enterprises As Claimants in International Investment Arbitration, 31
ICSID Review 24 (2016).
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@D See M. Feldman, State-Owned Enterprises As Claimants in International Investment Arbitration, 31
ICSID Review 27 (2016).

@  See Beijing Urban Construction Group Co. Ltd. v. Republic of Yemen, ICSID Case No. ARB/14/
30.

(3  See Beijing Shougang and Others v. Mongolia, PCA Case No. 2010-20.

@  Salini Costruttori S.p.A. and Italstrade S.p.A. v. Kingdom of Morocco [I], ICSID Case No. ARB/
00/4.
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(D SeeJ. Chaisse , The Treaty Shopping Practice: Corporate Structuring and Restructuring to Gain Ac-
cess to Investment Treaties and Arbitration, 11 Hastings Business Law Journal 228 (2015).

(@ See M. Sornarajah, The International Law on Foreign Investment 8.2.6 (Cambridge University
Press 2021).

(3 See Carlo de Stefano, The Nationality of Natural and Juridical Persons in International Investment
Law, in Katia Fach Gémez, European Yearbook of International Special Issue: Economic Law, Private Actors
in International Investment Law 69-70 (Springer 2021).

@  See Philip Morris Asia Limited v. The Commonwealth of Australia, UNCITRAL, PCA Case No.
2012-12.

(B See KT Asia Investment Group B.V. v. Republic of Kazakhstan, ICSID Case No. ARB/09/8.
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(D  See Ian Brownlie, The Relations of Nationality in Public International Law, 39 British Yearbook of
International Law 284 (1963).

@ See Carlo de Stefano, The Nationality of Natural and Juridical Persons in International Investment
Law, in Katia Fach Gémez, European Yearbook of International Special Issue: Economic Law, Private Actors
in International Investment Law 68 (Springer 2021).

@ See Treves E P., Investment Treaty Arbitration: Dual Nationals Are Now Welcome: A Way out of
ICSID’ s Dual Nationality Exclusion, 49 New York University Journal of International Law and Politics 617
(2016).

@ See S. Michalopoulos & E. Hicks, Dual Nationality Revisited: A Modern Approach to Dual Nation-
als in Non-ICSID Arbitrations, 35 Arbitration International 11 ( 2019).

(® See S. Michalopoulos & E. Hicks, Dual Nationality Revisited: A Modern Approach to Dual Nation-
als in Non-ICSID Arbitrations, 3 Arbitration International 5 ( 2019).
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(D See V. Korzun, The Right to Regulate in Investor-state Arbitration: Slicing and Dicing Regulatory
Carve-outs, 50 Vanderbilt Journal of Transnational Law 379 (2017).

@ See D. Gaukrodger, The Balance Between Investor Protection and the Right to Regulate in Invest-
ment Treaties: A Scoping Paper, OECD Working Papers on International Investment (2017), https://www.
oecd-ilibrary.org/docserver/82786801-en.pdf?expires=1679885233 &id=id&accname=guest&checksum=289B
6D403ADEEDB31335E7821AD6CDS8C, visited on 27 March 2023.

(3 See M. Sornarajah, The International Law on Foreign Investment 4.2.3 (Cambridge University
Press 2021).

@) See S. E. Rolland, The Return of State Remedies in Investor-State Dispute Settlement: Trends in
Developing Countries, 49 Loyola University Chicago Law Journal 403 (2017).

(® See M. Sornarajah, The International Law on Foreign Investment 4.2.4 (Cambridge University
Press 2021).

151



R AKEBREITEIS 2023 FE 58

Al B 5 BB DA A 2 1l B A IR R kA

(Z) BRI TTE FORIATE oL 5 45 B JIE UL A0 A of

WA TSI E T BT P 2 TR R B P . AT 3P AE R 55 7
RSBTSRBTS AT LSO R B BRSO E AR T AR
JEU A X B A A o e A A P AR AR A R R X
[n] [ 5 B A9 AR B8 BT 3, (EL R 1Y [0 8 ) 9 AR R 8 T 7 (AR A 1 2 A0 S
T ICK IS8 B AR BTEE FE AT S R, X AR BT GRS UUE B i
7wt

LA SR AR 5% XU ] 6 ) Ak 2 )

SR A R 32 [ R VA A DR [ SR AL 3 OU [l T A IR A, (E
BOBEFEA A 1 P50 B ] [ ok PN BT R 00 0 o A el T e
Y B Z T [ S AN AR AT D U A ke AR\ OOCER [l 6 ) JL A 5 ik 2 — , B — [
AN AR [ RO R DA A ] [ A9 1 R S A, i S ) = 23 T 1 % 11
i M AMEORIP RN o CTEBLRE P EAT, AN R AH BT U Bl A 2 3 8
JEU AR, IR AL T AR T, T U SR F b B A, AT 5 ISDS ML H a7
PERYAE R

AL A R 2 ke vt mT R s 38 U A A [ R, — 2 RN AR 22 [ 50K
POBUER [ F 5 0 A R 3 20 0 A2 0 98 3 A7 A [ R A K A S B SO A7 1Y TR 5 =
S PR g 08 A3 5 b E X 45 9 O [ R ) AR DR S o P AR BB R Y R A
SE I WA LA AR LR A D s v 0 DO S R [ R 5 A 5 BT RS A E TP iR
508

TEAL P 5 35 U [ 8 TRD IR, 3 o7 W45 LR = 1 ) JE )« — 3 3 A 28

O JEF:(CARE"AAGHL), (Keg 5EE)I9SFEF2H, F 1117,

(@ See Carlo de Stefano, The Nationality of Natural and Juridical Persons in International Investment
Law, in Katia Fach Goémez, European Yearbook of International Special Issue: Economic Law, Private Ac-
tors in International Investment Law 62 (Springer 2021).

3 See Z. R. Rode, Dual Nationals and the Doctrine of Dominant Nationality, 53 American Journal of
International Law 140-141 (1959).

@ See S. Michalopoulos & E. Hicks, Dual Nationality Revisited: A Modern Approach to Dual Nation-
als in Non-ICSID Arbitrations, 35 Arbitration International 19 (2019).

152



F A3 B B 0P R W AR B A A R A 1

o U P S ECIE I A b v, N RE R R R £ . AR BT E
BRI 2R A, A 2 DA A0 i T 2 T 5 i U Dy T2 A o, X — I A0 3 M i
A, RHIWB G SR E 0 HAEBCR , A A FLOEHRR , B A RE N B 5838 4
AU 4 i R AP , B B B ST A RE R R AR . R EER L e TRk A S
B, X — JEU ) = 28 A2 24 [ ) 45 5 7% & (RISl o 1 D 2 52 Y 00 [ A
1M AT DA b O R S D) 7 A e A S Bk v AN N B ) T K o R )
Fp o =R ARG B EREA O R B EARME , Bl LA EUE 19 I B A, 1 — )2
T X B PR £ 95 8, 2 ICIE D E B A R AR, A A R
O, FSCVE P EUE AR B0 IR BE A 65 (10 A0 B2t A, F e B 5 3 0 [l R B e ot
G

245 Wl AU i FR A 32 N AE 98 3 2% 2 156 0

Il PR 5 BT S B P O AT A5 1R AR A W AT O (B AN W HAF SR I S . TN
PeGEH o AR AW ARAT RS il X R £ 52 B B —ARRAL, He i i A
1R Y T7 FARAT X B [ A4 A A X A B B8, X — AT A AR 2 F R T
DN BTG BRI 3 R 7R T8 L R A3, Sl A% 240 1 A DUy 36 e A A O B, DR Sy SR 2 1R 1
(4 F Bl 1 BT 15 5 AN M ) 2R TR A

XL R I AN BT B R R AT — 5 B BRIk A BB AR A E /Y
B AR IE—— P AU 7 FE bR vt s T AR, AR 2B U A M) AR 2 2K
SIS X — AR E R PRI, R4 24 [&] n] DIAE 26 o) 55 B0 2555 R 19 28 ml e e 29 ¢
o AR I R I B S 2 T IR R — Pt 5 12 [ 1 B Xk N8 20 i i 7
I BA LR RS S A R E S0 M A 2T T AR A E , indrb
—ZR BRI U E DA 15 2550 2 R 2R N P AT Y A S A 50% 1 By, X 4
i PO A AU A R AR R, B AR IR ANRIAT N o AR - 5 LA
A R RO ZE e i i SE A 4 7 A AR A, RIVEBE 3
ORI A 22 HE R B8 1A ORI AT, I HLRERE LIRS B KT s 8, AT 52
M 7 B 22 5 Il i FAL

O AEFHFREEEY, ZEHET ZZELANENEZ - REEEH AEFTC ZEXR 5
B3t i Fo E AR MHE 4 . See Tran-United States Claims Tribunal: Decision in Case No. A/18 concern-
ing the Question of Jurisdiction over Claims of Persons with Dual Nationality, 23 International Legal Materi-
als 501(1984).

153



R AKEBREITEIS 2023 FE 58

P AR A A 3 52 Bt T — S PR R R . — SR P U o7 o P i
o R T AR 2% WA L A SRR ) T 2 e, RIS it 2% ) Ay ) R 4 28] 5 B A ol
B RS (HZ B e BT REE Be b A A% B R o AnTEdE s 2 "l R 5 50
2L AR R T R R T 2D B E T B k2w R AT, S
SV s A D LA sl S AR A SEAT: AR DGR A R IR TR T, AN BEsdE R 22 ]
LY BIIE . IR AR WS A PR S B P A AN R U o A 2 A | e o
DA ) < 5T P R AL R e S B AT 2 BB A BB R IR S — A T Y
I [) SRR, I LA B R 0t A A I (8] 5 E b A P AR TR, , A 3E A1) 3 - 52 L
WA BRI URIR R 28 v, g eE DL n] 3 L AR SR =T 1 HOR NI 8583
Gk o

WAETE NG W 45 2930 W ) J AT LAe i 35 9 P WA . S s AL E A T BIR A1
225 S VA G AR , L n] DURIZ 24 [ 3 Ryt A 7 i AR , 19 o T4 A, ol 9 1 3
FE R - 55 BT S YH A R 2> w1 R IR R S 5 r PRI AN B 134 25 5 58 38 WA O 1
.

3.3 4 P 7 S ) (O B [T A il 5 98 A

LA , W R G A 1 P P R S ke P 8 52 A 22 A B 0T LA Al A BT A
U518, T A2 AL DR R 2204 A A Al A 5 e O A Al xR 38 [ 1
RGNS . A7 0N, EA A 5e F e EEERIAE LT L — &
A BRI SAEA ST AR EA ol e E AL ST T S AR Bk
SEAP RIS TE . P T RS BUN AR AR 8, A Al A iR A I AN [
A Al AT DL o BORAF B | A Rl LA Bl S PR A R S . R A SR
55 A ZEWTRL, SR GX Ap ZE WU B R ATk S L B R AR R ATl — T s
B A R G

S A PP S D) R ) A Aol S A A SR T B, R A Al 4 R L 37 Bh

(D  See Tokios Tokelés v. Ukraine, ICSID Case No. ARB/02/18.

(@ See C. Schreuer, Nationality of Investors: Legitimate Restrictions vs. Business Interests, 24 ICSID
Review 526 (2009).

(3 See Garcia-Herrero & J. Xu, How to Handle State-Owned Enterprises in EU-China Investment
Talks, 18 Bruegel Policy Contribution 1 (2017).

@  See I. Willemyns, Disciplines on State-Owned Enterprises in International Economic Law: Are We
Moving in the Right Direction?, 19 Journal of International Economic Law 662 (2016).

(® See A. Capobianco & H. Christiansen, Competitive Neutrality and State-Owned Enterprises: Chal-
lenges and Policy Options, 1 OECD Corporate Governance Working Papers 6-7 (2011).
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@  See I. Willemyns, Disciplines on State-Owned Enterprises in International Economic Law: Are We
Moving in the Right Direction?, 19 Journal of International Economic Law 661 (2016).
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3 See L. Wang, Non-Discrimination Treatment of State-Owned Enterprise Investors in International
Investment Agreements ?, 31 ICSID Review 51 (2016).
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The Identification of China-Related Investors and
Balance of Interests in International Investment

Arbitration

Abstract: ISDS mechanism are the primary means of settling investment dis-
putes and are favored by capital exporting countries for their non-political and
neutral nature. In recent years, due to the interest game between investors, host
countries and home countries, the ISDS mechanism has also set off a wave of re-
form. In arbitration practice, China-related investors have encountered these prob-
lems, such as the conflict of investment treaty norms, the conflict of dual nation-

ality of natural person investors, the vulnerability of Chinese state-owned enterpris-

(@D  See L. Wang, Non-Discrimination Treatment of State-Owned Enterprise Investors in International
Investment Agreements ?, 31 ICSID Review 52 (2016).

@ See S. E. Rolland, The Return of State Remedies in Investor-State Dispute Settlement: Trends in
Developing Countries, 49 Loyola University Chicago Law Journal 388 (2017).
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es to special targeting, and treaty shopping resulting in loss of investor status.
The identification of investors is a breakthrough to alleviate conflicts of interests
of all parties. In the process of studying the qualification standards for China-relat-
ed investors, it is important to pay attention to the current situation of the qualifi-
cation standards for China-related investors, namely, the lack of uniformity in the
qualification standards for investors when nationality and permanent residence
rights conflict, the gradual weakening of the effective or dominant nationality stan-
dard for natural person investors, the failure of the reasonable expectation doc-
trine to exert the standard effect in treaty shopping cases, and the risks posed by
the state responsibility for the qualification of investors in China-related SOEs.
The issue of dual nationality of China-related natural person investors should be
handled in accordance with three principles. The “treaty shopping” of legal per-
son investors can be restricted through the control right standard, and the princi-
ple of competitive neutrality can be adopted to guarantee the identification of
SOEs investors.

Key words: ISDS mechanism; China-related investors; balance of interests;

treaty shopping; competitive neutrality
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