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HEBCREA ), (SR % F)2020 4F % 2 H, % 140-151 7 ; Zeno Crespi Reghizzi, The Chagos Advisory
Opinion and the Principle of Consent to Adjudication, in Thomas Burri & Jamie Trinidad (eds.), The Interna-

tional Court of Justice and Decolonisation: New Directions from the Chagos Advisory Opinion 51-70 (Cam-
bridge University Press 2021); Robert McCorquodale, et al., Territorial Integrity and Consent in the Chagos
Advisory Opinion, 69 International & Comparative Law Quarterly 221-238 (2020).

Q@ HNAAEM: CRE BT & T Rkl “ B R AL KGR LNEE L B T),
CGEBHE R )2010 45 % 6 H, % 55-62 W ; Alexander Orakhelashvili, Kosovo and Intersecting Legal Regimes:
An Interdisciplinary Analysis, 6 Global Constitutionalism 237-264 (2017).

@  See United Nations, United Nations and Decolonization, https://www.un.org/dppa/decolonization/
en/about, visited on 29 April 2022.
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gal Consequences for States of the Continued Presence of South Africa in Namibia (South West Africa) not-
withstanding Security Council Resolution 276 (1970), Advisory Opinion, ICJ Reports 1971, paras. 45-46, 53.

(3 See Western Sahara, Advisory Opinion, ICJ Reports 1975, para. 59.

@  See Legal Consequences of the Construction of a Wall in the Occupied Palestinian Territory, Advi-
sory Opinion, ICJ Reports 2004, paras.155-156; Legal Consequences of the Separation of the Chagos Archi-
pelago from Mauritius in 1965, Advisory Opinion, ICJ Reports 2019, para.180.

® Mtk EFEENFEFTHSNRNRTEERME F T8 E RN, See Legal Conse-
quences of the Separation of the Chagos Archipelago from Mauritius in 1965, Advisory Opinion, ICJ Reports
2019, para.144.

©® See Legal Consequences of the Separation of the Chagos Archipelago from Mauritius in 1965, Ad-
visory Opinion, ICJ Reports 2019, para.155.
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(D  See Legal Consequences for States of the Continued Presence of South Africa in Namibia (South
West Africa) notwithstanding Security Council Resolution 276 (1970), Advisory Opinion, ICJ Reports 1971,
paras.45-46, 53.

(2 See Western Sahara, Advisory Opinion, ICJ Reports 1975, para.59.

(3 See Legal Consequences of the Separation of the Chagos Archipelago from Mauritius in 1965, Ad-
visory Opinion, ICJ Reports 2019, para.144; Legal Consequences of the Separation of the Chagos Archipela-
go from Mauritius in 1965, Advisory Opinion, ICJ Reports 2019, para.155.

@ S WA E (ARNEL G ZE), R XK F H A 1995 F R, % 68 7.

(B See Manfred Nowak, U. N. Covenant on Civil and Political Rights: CCPR Commentary 22-24 (N.
P. Engel Publisher 2005).
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(D See Accordance with International Law of the Unilateral Declaration of Independence in Respect
of Kosovo, Advisory Opinion, ICJ Reports 2010, para.83.

@ Rk e £ K& NP £ 5K, 9 8 2R WX EE T B KB X R W4T, See Accordance
with International Law of the Unilateral Declaration of Independence in Respect of Kosovo, Advisory Opin-
ion, ICJ Reports 2010, para.80.

(3 See Accordance with International Law of the Unilateral Declaration of Independence in Respect
of Kosovo, Advisory Opinion, ICJ Reports 2010, Dissenting Opinion of Judge Koroma.
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1 E N, VLK 1962 4F ¢ | & (41 % K 3T & W), See Legal Consequences for States of the Continued Pres-
ence of South Africa in Namibia (South West Africa) notwithstanding Security Council Resolution 276
(1970), Advisory Opinion, ICJ Reports 1971, paras.45-86.
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# 3@ it . See United Nations, Voting Records of S/RES/307, A/RES/3458(XXX)[A], A/RES/59/179, and A/
RES/73/295, https://digitallibrary.un.org/search?In=en&cc=Voting+Data, visited on 30 April 2022.
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(D  See Francis Snyder, The Effectiveness of European Community Law: Institutions, Processes, Tools
and Techniques, 56 The Modern Law Review 32 (1993).

(2 See Alain Pellet, Article 38, in Andreas Zimmermann, et al. (eds.), The Statute of the International
Court of Justice: A Commentary (Oxford University Press 2012).

3  See Malcolm N. Shaw, International Law 59 (Cambridge University Press 2021).
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® See Robert O. Keohane, Lilliputians’ Dilemmas: Small States in Internatinal Politics, 23 Interna-
tional Organization 295-296 (1969). # 5| & L 77 : (3 3 4 3 8 =] 35 AR 4 LK B 336 fn /) B B i i 28
KEEAR), (2B FHETD2019FF 5, £ 93T,

@ See L. Oppenheim, International Law: A Treatise, Volume I, Peace 193 (Longmans Green and Co.
1912).

® 1946 F =4 A E Rk It X HE 27 TR E R T, KA B K248 oA 1671, 1 2 A
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The Judicial Lawmaking Nature and Political Alienation
of the Advisory Opinion of the International Court of
Justice: Taking the Advisory Opinions on
Self-Determination of Peoples as an Example

Abstract: The International Court of Justice is an authoritative institution to
identify and interpret international law. Its advisory opinions have a positive im-
pact on the development of the principle of self-determination of peoples. Howev-
er, when dealing with the potential conflict between the principle of self-determi-
nation of peoples and the principle of national sovereignty, the legal interpretation
of the advisory opinion reflects uncertainty, which to some extent further affects
the practice of national sovereignty. This uncertainty is a manifestation of the in-
herent legal and political logic in the advisory opinions of the International Court
of Justice. The advisory opinions of the International Court of Justice are not le-
gally binding in principle, but in fact their judicial attributes and legal authority
not only affect the state practices, but also further promote the development of in-
ternational law, thus showing a certain degree of judicial legislating nature. How-
ever, under certain circumstances, the politics of great powers erode the interna-
tional judicial justice by manipulating the request for advisory opinions, the com-
position of international judges and the exercise of the court’s advisory jurisdic-
tion, causing the advisory opinions system to alienate negatively. This is reflected
in the cases involving self-determination and national sovereignty. As a peaceful
developing country, China should correctly understand the soft law nature of the
advisory opinions of the International Court of Justice and their significance to
the development of international law, and make full use of the advisory proce-
dure of the International Court of Justice to further promote the international rule
of law and protect our own legitimate rights and interests.
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