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@ #%5] WTO #| ] %t RCEP SCARSEAT M3 2 fF UL A4 IE % ¢, — 7 W & i1 T WTO AL
EEREFREAREARE"EHA, AR UM FTAMBERERT ; F—FTEZEN
RCEP % 19 % % 4 & W #4 L€ , “WTO % 3 A A AL # 1 B9 WTO & K 4L & Fn WTO LAl
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@ See WTO, Korea-Measures Affecting Imports of Fresh, Chilled and Frozen Beef,
Appellate Body Report, WT/DS161/AB/R, para.161.

@ See WTO, Korea-Measures Affecting Imports of Fresh, Chilled and Frozen Beef,
Appellate Body Report, WT/DS161/AB/R, para.162.

@ See WTO, European Communities-Measures Affecting Asbestos and Products Con-
taining Asbestos, Appellate Body Report, WT/DS135AB/R, para.172.
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(D See WTO, United States-Import Prohibition of Certain Shrimp and Shrimp Prod-
ucts (Article 21.5), Panel Report, WT/DS58/RW, paras.5.67-5.74.

@ See WTO, European Communities-Measures Prohibiting the Importation and Mar-
keting of Seal Products, Appellate Body Report, WT/DS400/AB/R, para.5.328.

@ St ey E® 5 H#iF, & I Chang-Fa Lo, The Proper Interpretation of “Disguised
Restriction on International Trade” under the WTO: The Need to Look at the Protective
Effect, 4 Journal of International Dispute Settlement 111-137 (2013).
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Jiti) o MSCEFRAFRATAL, 32 By 07 58 SCPF 22X R B (W 28 2 43k ), HBUEE
FEAALALFE T [ R BURHE I, 380 55 % & [ A vl e R U it i Tk o 56 )
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i B 45 8 ) 5 40 A WA A0 2 T RT B AR A R R AL i AR A XX
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5B AR A Bl () R, 3[R S 3 At N T 3k R A £ P, LR it A B T B
TRAAMRY . 22 EAE IR T 320k, B 1Al 7 AT sk [R) & 2 46, E AT L
SR HCHA FE DA S BR B RA G- 4 B EL A il 67 PH T /N A 5 e, 451 4, S DA B85 5% B A
L2471 HL0] ( Cross-Border Privacy Rules, CBPR) |\ #IA W 2% 4z 8 35 55 56 = 7 BG4
W 2 18] 1Y 2 [l 22 HE L R4 %5 = J7 IAIE (third-party accreditation) %5 , [t 2 41,
2 EA F ok, v EEOE B PR AR R sz, an XA IR & S8k
AR e L R 4 AL N RS ARVETEAN AR | 0K 5 B0 55 0 Fl i
7 R RO SR B R sl B B AR R . Bb)E , 35 E S R Rl 2T 2018—2019
AP ] WTO $238 A S, P E H AT, feJa — O R BE SCIF R A T 201944 A . X
SO RAE A PR A R IRIIS, 4R T R B A it S AN A L (D 2
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¢ [H 5 Rk -4 RCEP 45 2 )7, 5 34 5 5BE 1) N 25 H14R W] BE 78 RCEP %4k 5
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FRIFCR A A PE S A o X 3R R S B i s BUA TN 53 o 8 N 25 B4 T4 #T
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1. 3R E R 55 e 1A £74 RCEP 4f 12 2545 15 45 HA 22 2 4

% JEF| RCEP 2 12 T 55 15 4 AL 240 (I FLE e b vi s , 3 1H QN se 18

(D See The United States, Communication from the United States, Measures Adopt-
ed and under Development by China Relating to its Cybersecurity Law, S/C/W/374.

@ See EU, Statement by the European Union to the Committee on Technical Barri-
ers to Trade - 21 and 22 March 2018, G/TBT/W/509; The United States, Communication
from the United States - Measures Adopted and under Development by China Relating to
its Cybersecurity Law - Questions to China, S/C/W/378; EU, Committee on Technical Bar-
riers to Trade - China - Cybersecurity Law - Statement by the European Union to the
Committee on Technical Barriers to Trade - 14 and 15 November 2018, G/TBT/W/590;
EU, China - Cybersecurity Law - Statement by the European Union to the Committee on
Technical Barriers to Trade, 6 and 7 March 2019, G/TBT/W/637.
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D See WTO, Russia - Measures Concerning Traffic in Transit, Report of the Panel,
WT/DS512/R, para.7.59.

@ See WTO, Russia - Measures Concerning Traffic in Transit, Report of the Panel,
WT/DS512/R, paras.7.130-7.133.
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(D See WTO, Russia - Measures Concerning Traffic in Transit, Report of the Panel,
WT/DS512/R, para.7.138.

Q@ HhZrf K (EXL2UATHERRFTEANFRL), (FREZF)2021 F
%10, % 74-82 70,

@ ZRARM (S RBERT A S EFELANLE S ¥i5”), http://world.peo-
ple.com.cn/n1/2016/1120/c1002-28881646.html, 2021 £ 10 A 1 H 37 [,

@ % WA W (FF B B4 * TikTok 2 4% 15 48 & & 2% 4 25 4 ), http://www.xinhuanet.
com/world/2021-06/10/c_1127549552.htm,2021 5F 10 A 1 H % 7],
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VETC BB N7, ©

J3— LT 5 E R G4 A FEEOR R TCOCH  UAS AE B AR
5 BRI, 75 RCEP 55 12 355 15 45500 T W AL PE R RR RE WS A5 2 ARAIE . AR5
T 2021 4 AE BRI 58 38 4%, D AME B BE WA I Sk 8 LAl 13
Jit HL A B AR R vE E BB, TR AS S A5 BRI D UE 5568 A AR A R
Al X PR AR B R0 2 A N A B A B it fin i B A, F /055 [ 2017 4F
20184F 10 H 1] WTO #2853 SCAS , # 2 R A 3R B Fh 7 XA R & B S it
PP AEIR) o Ak B0 IE 07 24358 1 Ia] S, 3. B N A5 BRI ) 26 39 20 e 1Y
A NAE B AP A5 B B AT ) A A JBAT 50 S 55 9 LS JH s [R) 3, axX
5 RCEP 55 12 B57 15 47 SRR 21 bt ) 5t [ A HF 7R 52 [ 2019 47 34
W, FRATIA R, ik “ R R =R A T 38 B H T AS X 43 A M5 B AL B 34~

O B g, B L 2019 £ WTO X %k #1 % 1. See EU, China - Cybersecuri-
ty Law-Statement by the FEuropean Union to the Committee on Technical Barriers to
Trade, 6 and 7 March 2019, G/TBT/W/637.

@ S WY FE  (HAE 5535 30 ik A 8y IR B B3 —— DU B A0 U e 2 ] (4
RAaE(ER))NNA), OF B EZ5)2021 F5 6 1, & 94-104 7,
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O.RCEP % 12 FEF 15 £ AIIFEXNFKEEIMNZEIPHNEN
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Fl7 #5 Z , FRE 5 RCEP HiAlth 4k 24 7 A 7407 52 &) vl Ge i i (PR, SR TS RE 15
H 4 RCEP &5 12 B 55 15 Z5HE M VR M 1 Ak i 4 ity 2

XoF T3 — [A) L 4 43 AT, B B T %) RCEP 4 24 7 550 4 395 485 it 3 40 4] B0 HR 1) 4
Bro B %6, HLE RCEP 47 2 J5 2R NG B 5 sl b2 LA B Ax [ d o> A7
BT R . B, H A 2017 - A MG BRI S 24 02 , AR
SRR 25 =, WoR A SR A, W% = E 2R 15 H A A5 BOR
P2 S T R —— R % G BRI S B ARSER] . AR
A3 AT RS B DN B A 3t 2l 2 ep [ Y BR A . SN, SRR I 1988 4%
CEBRFRATR ) RIBE LR |, 52 B A 2 R B A lb a2 A A5 B G S 28 R W 155
Hb A7 BT EHEAE A NF B AR PP b 2 2 /D A5 ] T el TR
FINE BERA S U] B AR 37K, 32 A Ml 0 20 GRIE 5% 4 M T BB A% 225178 R AR 1 IF s RA
W], BT 208 13 52 B AL B (7 R AR B AT . 22 (2019 4E4 A M5 B 7E)

O ZRKRE (D REFERFE R BEFERLAR), (B RFF)D2020F % 48, %
85-108 T .

@ See Office of the Australian Information Commissioner, Australian Privacy Princi-
ples Guidelines, Chapter 8: APP 8 — Cross-border Disclosure of Personal Information,
https://www.oaic.gov.au/privacy/australian-privacy-principles-guidelines/chapter-8-app-8-cross-bor-
der-disclosure-of-personal-information/#when-does-an-app-entity-disclose-personal-information-ab
ut-an-individual-to-an-overseas-recipient, visited on 13 October 2021.
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G54 FSCKF RCEP 55 12 5255 15 2500 40 T nl A1, L s PR il 15 it e A 7T BE 5 |
R EVERTRER , Y 8 X R S AR BRSPS PR R A, A
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(D See Thailand, Personal Data Protection Act, B.E. 2562 (2019), https:/thainetizen.
org/wp-content/uploads/2019/11/thailand-personal-data-protection-act-2019-en.pdf,  visited  on
13 October 2021.

Q@ ZAARFMA(HCERBEREAS GEHELARBE M E FE"), hitp/world.
people.com.cn/n1/2016/1120/c1002-28881646.html, 2021 <5 10 F 1 H 4 7] .

3 See Government Regulation of the Republic of Indonesia No.71 of 2019 (“GR
71/2019”) 10 October 2019. Xt ¥t Y [# £ % L. US Department of State, 2020 Investment Cli-
mate Statements: Indonesia, https://www.state.gov/reports/2020-investment-climate-statements/
indonesia/, visited on 13 October 2021.
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(D See Aaditya Mattoo & Joshua P Meltzer, International Data Flows and Privacy:
The Conflict and Its Resolution, 21 Journal of International Economic Law 769-789 (2018).

@ See Emily Lydgate, Do the Same Conditions Ever Prevail ? Globalizing National
Regulation for International Trade, 50 Journal of World Trade 971-995 (2016).

@ See S. Yakovleva & K. Irion, The Best of Both Worlds? Free Trade in Services,
and EU Law on Privacy and Data Protection, 2 European Data Protection Law Review
191-208 (2016).

(@) See Anna Donovan, The Adequacy Requirement: Selectively Flexible or Unjustifi-
able Discrimination? A Critical Analysis from an Australian Perspective, Master Thesis, Uni-
versity of Oslo, 2013.

(5 See Malaysian Personal Data Protection Commissioner, Public Consultation Paper (PCP)
No. 1/2017, http://www.pdp.gov.my/jpdpv2//en/pengumuman/871-public-consultation-paper-no-1-
2017, visited on 13 October 2021.
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The Application of RCEP Dispute Settlement System to

Cross-border Data Transfer and Its Implication for China

Abstract: RCEP dispute settlement shall not be applied to Chapter 12
Electronic Commerce in principle but member States may opt-in nonetheless.
This consequently leads to the discussion about whether China shall acknowl-
edge the adjudication of cross-border data transfer under RCEP. RCEP cross-bor-
der data transfer rules provide for public policy exceptions and essential securi-
ty exceptions, which may allow for policy space for China’s domestic regula-
tion. Meanwhile, China ought to apply its regulation in a non-discriminating
manner and clarify such rules as security evaluation and critical data infrastruc-
ture. Moreover, acknowledging the judiciability of RCEP cross-border data trans-
fer clause may contribute to the avoidance of institutional discrimination. Conse-
quently, acknowledging the judiciability is in accordance with China’s national
interest, but it is still advisable to do so under the theme of reciprocity.

Key words: RCEP; cross-border data transfer; public policy exception; es-

sential security exception

(SHLAH )

@D See United States-Mexico-Canada Agreement, Annex 19-A, Article 4.
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