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(D See Zachary Douglas, The International Law of Investment Claims 398 (Cam-
bridge University Press 2009).

@ See UNCITRAL, Webinar on Shareholder Claims and Reflective Loss, https://un-

citral.un.org/en/shareholderclaimswebinar, visited on 4 March 2021.
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2018 “F Vera Korzun % % ¢4 Shareholder Claims for Reflective Loss: How International In-
vestment Law Changes Corporate Law and Governance, 40 University of Pennsylvania
Journal of International Law.

@ See Zachary Douglas, The International Law of Investment Claims 152 (Cam-
bridge University Press 2009 ).

@ FESUUH R AL T P & # A “Non-Reflective Loss” Principle, 7 >C K 7 “3E 8] 4
MEATRMN R —FTAFEREEEACNEFIR, P — T oA TEEERK B8
BEAREMAA I, ETEME,

(@) See Joseph D’ Agostino, Rescuing International Investment Arbitration: Introducing
Derivative Actions, Class Actions and Compulsory Joinder, 98 Virginia Law Review 186
(2012).

3 See Gardner v. Parker, High Court of England and Wales (EWHC) 1463, 2003,
p- 35.
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SIS B AR 5 I ) 2 R A2 i IR AT N F AR A R R B U SR A
SEAR, BRI BUBAR B B (32 46t . B NEE— oA AR AR O T, AR A
BE LGB O (B A58 2 1 4% 1) B YA AT R 3 SR I h , RO AR Ta] 4240 2k 7 I
08

ORI, 35 BT S Bl VR IR L (A R ™ A S A o R AR, IR m] DLAE AN 22
A ARG RIS BT S A 2 BRI, A% A FARAT ] BE R B A BRI, X
P R FEME 123 RN BB CBR VB BEZ FIFE S 22 22 0] Y G AR, SEbr [t 2 DU AE
28 F] BN HEHAR R 2 AR S RO A 55 A0 B o Bilan, PE 1T 5 IrPTAREE S, H
NPT T ARAFA SITS 22 7] Oy BEAT 85 58 0 78 B AR AE VT s i) 23 /1) B BB

(D See David Gaukrodger, Investment Treaties as Corporate Law: Shareholder
Claims and Issues of Consistency, OECD Working Papers on International Investment 2013/
03, p.13.

@ See Johnson v. Gore Wood & Co, Judgement, UK Court of Appeal, 2002, p.62.
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AT, B 58 38 20 RIVE R 22 00 [ 508 8 SRV BUR BT LR R AL 1947 i
AR, BN A AL AER AR T 4 AR B (R 2R ™ %, i, 3 ik 2R Y
SR RS [, ARtk 28 A0 P R ok P Ry =2 B3R T AR Tl 2 7 I BB 2R — M
TCIEFET (A0 R ™ BRI T W 2%, 107 L RE il B A T B e YB3 (R B0
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(D See Siemens A.G. v. Argentine Republic, ICSID Case No.ARB/02/8, Decision on
Jurisdiction, 3 August 2004.

@ See Siemens A.G. v. Argentine Republic, ICSID Case No.ARB/02/8, Decision on
Jurisdiction, 3 August 2004, para.35.

3 See Siemens A.G. v. Argentine Republic, ICSID Case No.ARB/02/8, Decision on
Jurisdiction, 3 August 2004, para.76.
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— 7 T R WG [0 28 Y IR Z R A1 2 wP 22, ) — 7 T2 A AN FEA
Fl g AHOCH MR 25 AR B oE . PR, 7R B3 3058 B A FEIR R E 52, “HE ]
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(—)EE % RERARIER IR RS R N 5145 5

1L EERE R AR IR

T, AR 38 AT S ASORIDAE DRGSR JRE 2 ) A2 40 T 18 7 1) 1] 4240 2%
PEEYFA . 228 [E i M 53 Gaubert v. United States 28 (LA FFR“Gaubert 27 ) B #ff
T BR 1) EORT B R P WG B VR R IR . CIZ R M HIE A Gaubert J2 5 43 il
ISFEI R R AR . EEBOBIENAT 22 5% A F 8, Gaubert 5K 3
BB W E UM B Z e 2 A R E B S S, VR Z L H W8 AaliireE,
Gaubert 2 1 2 [E BURT , SR A2 H 840 7500 77 ETC AN (B 2% o B9 B
VRIEBETE AT AR Z AR IE IGO0 T BRI T X —IFsK  F7 - — i =,
A NIBAR A B AR X2 w8 52 0 T B vr i, 1 B ABRARAUZ B2

(D See David Gaukrodger, Investment Treaties as Corporate Law: Shareholder
Claims and Issues of Consistency, OECD Working Papers on International Investment 2013/
03, pp.9-10.

@ See David Gaukrodger, Investment Treaties as Corporate Law: Shareholder
Claims and Issues of Consistency, OECD Working Papers on International Investment 2013/
03, p.15.

@ ZRAFH:CRTEENMERNTE—URTH I EE O, (CEF
F)2011 % 1 8,

@ See Gaubert v. United States, 855 F.2d 1284, 5th Circuit 1989.

138



ZE R I EOR M SL R P RO R G 0 B R KT R U By R

A BCE MBSO B2 7 BES 98 A B R R FH Gaubert 28 1802 R 25 1 AR
BT AR R R,

e [EIFBUETF 1L A M2 I F A MR R 7 W e . IR IRIA —
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Vo PR T “ B AR 2 IR R, Toie A2 B 40 2R 0 S [ 451 0 AR AN TE PR JBEAR 38
AHIRAVRIA R . 0T B, AR B R A 55, IS4 AR AT LA
PEEA NVRIR o (B BAR P FR B9 LA R o 00 ST 1 0 23 W) 3 AT AT 41 2% I
FRALIUE I3 S 55 SRR IR 1 L 55

55 RV, JBEAR X6 (B 4240 2 1 2R I A A [ 1 JRE AR AR i B S E 73 1 A 45 2 )
B HAER R R BRI, DRA TA) 2401 2R R A AR B8 2 v 3 A3 s 17 %2 W) g
I 5, REURARZER . HLZTT  BARIRIA R IR 29 i il Al
T EAERT BRI AR 55, ©
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(D See Fletcher Cyclopedia of Corporations, § 5911 (2012). “If damages to a stock-
holder result indirectly, as the result of an injury to the corporation, and not directly, he
cannot sue as an individual. The courts have underlined in particular that a shareholder
cannot use the corporate entity as a shield from unlimited liability and then disregard the
corporate entity for purposes of making claims for reflective loss.”

@ See Vera Korzun, Shareholder Claims for Reflective Loss: How International In-
vestment Law Changes Corporate Law and Governance, 40 University of Pennsylvania
Journal of International Law 201(2018).

@ HRNEAF (EEEXMRATERDAHE), (AR ERHR)2005F8 A5 H,

@  See Tooley v. Donaldson, Lufkin & Jenrette, Inc., 845 A.2d, paras. 1033, 1039
& 2004.

(B See David Gaukrodger, Investment Treaties as Corporate Law: Shareholder
Claims and Issues of Consistency, OECD Working Papers on International Investment 2013/

03, p.20.
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BA R ) ) 19 4 2000 4F 12 A 14 H 3E F _E 3 BE X Johnson v. Gore
Wood & Co.ZEMYEIR, B4 T e [ 5¢ T [l 428 " I A N 2 — o "%
P, ARl e [ kA, B2 W AR BN KR I, A SRV BRIl 57 38 R [R] 4240
Ko B, AwF YRR R i, BUE R R, AR, 2003 4F
JeH FIREBEER LAY Giles v. Rhind 58 (DL 7" Giles 587 ) A 4E 2658 FI A 1] 4%
ot 27 T DN X Al e 0 [ 9 G T R ) E A — o R R R
Giles TA Ay HAF 28wl i S 7 U 19 AR DR AL, B SR W5 42 AH 107 1 4% W (B4 2
T B 5 i AT e 58 T R IR A J A 55, S BOZ A al A JRin ¥ 4 o
I, SR BORA F AR AR VR IA T R, i LR Giles AT LI 7 £ 8 51 XT 8]
FEBR R, ©

{H )2 Giles 8 1 Pl 52 51| — 2L i BE AL PF . B 41, Lord Millett 45 HY , 1 Xif

(D See Vera Korzun, Shareholder Claims for Reflective Loss: How International In-
vestment Law Changes Corporate Law and Governance, 40 University of Pennsylvania
Journal of International Law 204(2018).

@ See Victor Joffe & James Mather, The Vanishing Exception Part One: How Rare
Are Exceptions to the No Reflective Loss Principle, New Law Journal 28 (2008).

@ See Prudential Assurance Co. Ltd. v. Newman Industries Ltd. (No.2), Judgement,
1982, pp.222-223.

@ ZRWEAY EF (EFZFNR P RAATE R TR LA (EFH 5 %
WAD2015F % 6%, % 139 70 .

(3 See Johnson (Original Appellant and Cross-Respondent) v. Gore Wood & Co.
(Original Respondents and Cross-Appellants), Judgments, https://publications.parliament.uk/pa/
1d200001/1djudgmt/jd001214/johnso-1.htm, visited on 16 August 2020.

© See Giles v. Rhind, Court of Appeal of England and Wales (EWCA), 2002, pa-
ra.1428.
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es AT, M5 =07 WAT A S Al R i I IR 8 A2 Y (1A O R R A 5
=71 B SR W O AR B . Pk Bt — D4R T X —HIe p K
PE R AR YE R (principle of capital maintenance ) F1/2y 7] %5 7= 32 4508 H 9 24

(D See Bas J. de Jong, Shareholders’ Claims for Reflective Loss: A Comparative Le-
gal Analysis, 14 European Business Organization Law Review 105-106 (2013).

@ See Bas J. de Jong, Shareholders’ Claims for Reflective Loss: A Comparative Le-
gal Analysis, 14 European Business Organization Law Review 107 (2013).

@ S WF M Ao (B E R AR &), B M 1999 F 1K, % 71 7. See Al-
so H. de Wulf, Direct Shareholder Suits for Damages Based on Reflective Losses, in S.
Grundmann, et al., Unternehmen, Markt und Verantwortung 1557 (2010).

4 See Julien Chaisse & Lisa Zhuoyue Li, Shareholder Protection Reloaded: Rede-
signing the Matrix of Shareholder Claims for Reflective Loss, 52 Stanford Journal of Inter-
national Law 55 (2016).

() See Bas J. de Jong, Shareholders’ Claims for Reflective Loss: A Comparative Le-
gal Analysis, 14 European Business Organization Law Review 107 (2013).
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(D See David Gaukrodger, Investment Treaties as Corporate Law: Shareholder
Claims and Issues of Consistency, OECD Working Papers on International Investment 2013/
03, p.17.

@ See David Gaukrodger, Investment Treaties as Corporate Law: Shareholder
Claims and Issues of Consistency, OECD Working Papers on International Investment 2013/
03, p.17.

@ See Julien Chaisse & Lisa Zhuoyue Li, Shareholder Protection Reloaded: Rede-
signing the Matrix of Shareholder Claims for Reflective Loss, 52 Stanford Journal of Inter-
national Law 55-56 (2016).

142



ZE R I EOR M SL R P RO R G 0 B R KT R U By R

PR E "

73— 75 11 BEEAR DRUBE 43 W A 1 1 52 ) P A SR AN T [T Y DR A A ] 4245
KRR BRI Z ) BARSUR 52 Pr EoR A E I o 1% Bk sh e TR TR
S5 PR T I I A S ) I o SO “ORE 52 T R TR ] A M T, i S AR MR
KA R R A" o PRI IZ RN, A0SR AR A 1] e AR % 2 R AR R A ) AR
PUAS BN < S — , R A A B R A0 3 2 (RIS PRR G AR o B0 . ik Bt i 38
PR K A AR AT RERY R o REASK YIRS, ¥k e v] DL T 52 5 4 TR AR AL
o TR 55 R R R R AL T R R T A A . TR AR T, S22 A e
HARAFH AL BB AR R e 5 e B B BN R . 5 =, MR R ZUF
SEMRE A R AT I, I bR 5 e nl HL o B U, 3k B ARRR 1A R ]
IO i

VE R e FR VR I A R L2 400K 7 2 A SRR Y 2 BE R (B S AN Rl Y
JE, HEIR "R SR A R E T 3R B Ok E T . H—H A RIR L
AT A FR L, XLk BB R PT LT S HR A . (B2, it TR A]
AETK I AN 2 B AT A e S, i H A5 ISP AL B S i BBy AL, T LA mT RETHAR
T =R R R R AT i i s ) B AN (e AR K

DL, 2855 10 R SR SC S ), T LS 45 HOu R s v 5 AR Ta] 340
R IR 22 Ta] B RLE AR 2 — AR ik, IR R BE AR 2 N B 5 N
HA52 A Z W R FHICRIE O N AL SR IRIA . 5 W EREE T R HE
(AR ], H AT IS LE sl 3B, 20 = vk L AR R T Rl Y
CHLEARR T I S B SR B 2 BRI AR L R T AR R A vk
5 P RAERE S

3.7 22 A AR R

iy 22 R e VA e 58 T AR [l 25 ™ B U A I BUPE 22 1) 2 Poot v. ABP %8, “i%

@D See French Cour de Cassation Civil IV. No.12-27901, 28 January 2014.

(@ See Olivier Hoebanx & Diane Le Grand De Belleroche, L’ Evaluation Conten-
tieuse Du Prejudice; 4% 5| B Julien Chaisse & Lisa Zhuoyue Li, Shareholder Protection Re-
loaded: Redesigning the Matrix of Shareholder Claims for Reflective Loss, 52 Stanford
Journal of International Law 56 (2016).

3 See Julien Chaisse & Lisa Zhuoyue Li, Shareholder Protection Reloaded: Rede-
signing the Matrix of Shareholder Claims for Reflective Loss, 52 Stanford Journal of Inter-
national Law 56 (2016).

@ See Hoge Raad, 2 December 1994, NJ 1995, 288.
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(D See Bas J. de Jong, Shareholders’ Claims for Reflective Loss: A Comparative Le-
gal Analysis, 14 European Business Organization Law Review 107 (2013).

@ See Bas J. de Jong, Shareholders’ Claims for Reflective Loss: A Comparative Le-
gal Analysis, 14 European Business Organization Law Review 108 (2013).

@ See Hoge Raad, 16 February 2007, NJ 2007, 256.

@ See Bas J. de Jong, Shareholders’ Claims for Reflective Loss: A Comparative Le-
gal Analysis, 14 BEuropean Business Organization Law Review 108-109 (2013).
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HR A for 223, HOA TR R 00 05 00, A AT BEIE FH “JE ]2 45 2% 7 I ] i)
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(D See Bas J. de Jong, Shareholders’ Claims for Reflective Loss: A Comparative Le-
gal Analysis, 14 European Business Organization Law Review 109-111 (2013).

@ See Bas J. de Jong, Shareholders’ Claims for Reflective Loss: A Comparative Le-
gal Analysis, 14 European Business Organization Law Review 111-112 (2013).
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(D See David Gaukrodger & Kathryn Gordon, Investor-State Dispute Settlement, A
Scoping Paper for the Investment Policy Community, ISDS Scoping Paper, pp.25-27.

@ See Christoph van der Elst, Sharcholder Rights and the Importance of Foreign
Shareholders, Tilburg Law and Economics Center (TILEC) Law and Economics Discussion
Paper, No0.2010-008, Feburary 2010, pp.5-6.

(3 See Christoph van der Elst, Sharcholder Rights and the Importance of Foreign
Shareholders, Tilburg Law and Economics Center (TILEC) Law and Economics Discussion
Paper, No0.2010-008, Feburary 2010, p.7.

@) See Gus Van Harten, Investment Treaty Arbitration and Public Law, Oxford Schol-
arship Online 113-115 (2009).
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(D See Susan Rose Ackerman & Jennifer L. Tobin, Do BITs Benefit Developing
Countries? The Future of Investment Arbitration 131, 134, 135 (Oxford University Press
2009).

@ See David Gaukrodger, Investment Treaties as Corporate Law: Shareholder
Claims and Issues of Consistency, OECD Working Papers on International Investment 2013/
03, p.45.
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(D See UK-Russia BIT, Article 1(a), definition of investment includes “shares in
and stock, bonds and debentures of, and any form of participation in, a company or busi-
ness enterprise”.

@ See David Gaukrodger, Investment Treaties as Corporate Law: Shareholder
Claims and Issues of Consistency, OECD Working Papers on International Investment 2013/
03, p.45.

(3 See Rita Cheung, The No Reflective Loss Principle: A View from Hong Kong,
20 International Company and Commercial Law Review 223-229 (2009).

@) See Henry Hansmann & Richard Squire, External and Internal Asset Partitioning:
Corporations and Their Subsidiaries, in Jeffery N. Gordon & Wolf-Georg Ringe (eds.), The
Oxford Handbook of Corporate Law and Governance (Oxford University Press 2018).
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D See Vera Korzun, Shareholder Claims for Reflective Loss: How International In-
vestment Law Changes Corporate Law and Governance, 40 University of Pennsylvania
Journal of International Law 192 (2018).

@ See Vera Korzun, Shareholder Claims for Reflective Loss: How International In-
vestment Law Changes Corporate Law and Governance, 40 University of Pennsylvania
Journal of International Law 196 (2018).

@ See David Gaukrodger, Investment Treaties as Corporate Law: Shareholder
Claims and Issues of Consistency, OECD Working Papers on International Investment 2013/
03, p.34.

@) See United Nations Conference on Trade and Development (UNCTAD), World In-
vestment Report 2018, p.iv.
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(D See Florian Grisel, The Sources of Foreign Investment Law, in Zachary Douglas,
et al. (eds.), The Foundations of International Investment Law: Bringing Theory into Prac-
tice 233 (Oxford University Press 2014).
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@D See RSM Prod. Corp. et al. v. Grenada, ICSID Case No.ARB/10/6, Award, 10
December 2010.

@ See Black’s Law Dictionary 1504 (2014).

@ See Gabrielle Kaufmann-Kohler, Multiple Proceedings-New Challenges for the Set-
tlement of Investment Disputes, in Arthur W. Rovine (ed.), Contemporary Issues in Interna-
tional Arbitration and Mediation-The Fordham Papers, 2015.

@ See Vera Korzun, Shareholder Claims for Reflective Loss: How International In-
vestment Law Changes Corporate Law and Governance, 40 University of Pennsylvania
Journal of International Law 244-245 (2018).

(® See Gabrielle Kaufmann-Kohler, Multiple Proceedings-New Challenges for the Set-
tlement of Investment Disputes, in Arthur W. Rovine (ed.), Contemporary Issues in Interna-
tional Arbitration and Mediation-The Fordham Papers, 2015.
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(D See David Gaukrodger, Investment Treaties as Corporate Law: Shareholder Claims
and Issues of Consistency, OECD Working Papers on International Investment 2013/03,
p-35.
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2 See Joseph D’ Agostino, Rescuing International Investment Arbitration: Introducing
Derivative Actions, Class Actions and Compulsory Joinder, 98 Virginia Law Review 209
(2012).
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A Study of the Conflict between Shareholders’ Independent
Investment Arbitration Claim and “Non-Reflective Loss” Principle

in Corporate Laws

Abstract: Shareholders’ independent claim in international investment arbi-
tration conflicts with the “non-reflective loss” principle in domestic corporate
laws and lacks of treaty basis, which is one of the challenges to the legality
of investment arbitration. In practice, shareholders can independently request ar-
bitration on the basis of their treaty rights being infringed directly; or on the
basis of reflective loss resulting from unlawful infringement by the host coun-
try in respect of the investments in which the shareholders hold shares, such
as loss of the value of shares. The former has treaty basis and is in line with
domestic law principles. The latter lacks treaty basis and conflicts with the
“non-reflective loss” principle in the corporate law. This kind of conflict will
aggravate the inequality of shareholder protection, and the creditor of the com-
pany may request arbitration independently on the grounds of reflective loss.
This will lead to confusion and distortion of investment arbitration and compa-
ny structure. In order to solve the stated issues, and at the same time provide

legal-based remedy for shareholders’ reflective loss, the company and its share-

156



R b ROR A SR RO R G A B AR UK R U e R

holders can freely agree on the form of claim or waiver of rights. The intro-
duction of broad res judicata doctrine, shareholder derivative arbitration, collec-
tive arbitration or case merger mechanism in investment arbitration can also im-
prove the remedy for shareholders’ reflective loss.

Key words: international investment arbitration; shareholders’ independent

claim; reflective loss; principle of non-reflective loss
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