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B B Bt R R
(D See UNCTAD, World Investment Report 2016: Investor Nationality: Policy Chal-
lenges, p.5.

@ P AR S E R 4 (R E XA ST R 3 4% ¥ B F — Y% Bilateral Investment
Treaty) , http:/tfs.mofcom.gov.cn/article/Nocategory/201111/20111107819474.shtml, 2021 45 6 F

20 H 5 4] o
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18 2, M DR [ s 28 50 4 i, 25 108 3 15 7 T I 4 v i R AIL o) 22 100 R B A
HEAEH
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] B4 T A A ] B A a8 N, 3 DA AR LU R ™ AN T o 2 0 i) 411
=AM EAFRIF A o AR E R A B A A E ML, N Shaais 20k
TEHAU I " A E A, VEEA X AR BB B R GRS . Aok, F [~

(D See Rudolf Dolzer & Margrete Stevens, Bilateral Investment Treaties 263-266
(Martinus Nijhoff Publishers 1995); Rudolf Dolzer & Christoph Schreuer, Principles of In-
ternational Investment Law 198-205 (Cambridge University Press 2008); Andrew New-
combe & Lluis Paradell, Law and Practice of Investment Treaties: Standards of Treatment
147-192 (Kluwer Law International 2009).% W& L4 F 47 :(E R % %), FEAR AF H
AL 2018 45 i, % 78-82 T .

@2 See Meg N. Kinnear, et al, Investment Disputes under NAFTA: An Annotated
Guide to NAFTA Chapter 11 (Kluwer Law International 2009).% WL ¥ % . (& Fr 4% % & 45 #
R R 18 4 7k AR [F) R A R
al,Inc. 7%k R %), (% F4)2008 4% 2 1, % 59-65 7 .

@ See S. D. Myers, Inc. v. Canada, NAFTA(UNCITRAL), Partial Award, 13 Novem-

1F Champion Trading Company & Ameritrade Internation-

ber 2002, para.250. Andrew Newcombe & Lluis Paradell, Law and Practice of Investment
Treaties: Standards of Treatment 162 (Kluwer Law International 2009).

@ See UNCTAD, UNCTAD Series on Issues in International Investment Agreements
(National Treatment), p.33. Roger P. Alford, The Convergence of International Trade and
Investment Arbitration, 12 Santa Clara Journal of International Law 35 (2013); Norfadhilah
Mohamad Ali, Appropriate Comparator in National Treatment under International Invest-
ment Law: Relevance of GATT/WTO, EU and International Human Rights Jurisprudences
(Doctoral Thesis), University of Dundee 2014; Nnaemeka Anozie, Legal Analysis of the
Scope of “Like Circumstances” Concept under NAFTA National Treatment of Investments
Obligation, https://ssrn.com/abstract=2996863 visited on 20 June 2021.% Wik & & : (E br #%
FHARFERFBEFAGHEUER AT (RAEFEFRI2015FF2H, %
289-303 75 x| F (B & Hth £ ERFBFFMUREE" W AZ) (CEHMEFHA k¥ ¥
i )2018 4 % 6 #1, % 100-109 T .
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H V)T AT BB AR A B XA A B D SRR A, R AR
ZRGH S FLE AR A 55 45 T AMER ST LU AT AR IE T 45 T A4S [ 4% 5%
PRI . P I, WA E B 45 T A E 3 A il 2 B AMIE T (no less favour-
able than) %5 A< 45 0% () 1 18 2 DA 7R 38 )2 A5 i ) R R 38 S 55 1) i B A ol
B BRI SCART AT RAR A G — o DU FR 4% 55 P B
RTS8 50 R 7R 18 [ 45 7 0 [ 45 5% 1 R i 3 45 [W] T (as the same favourable
as) Hgh TR B E . CFRE WA D5 E PR e RNz A e . “H
S, Bt s (SR D) 2 TR E PR o e 22k MK T RRlE o HE
PR A 18 R e L 5 388 329 g [ o 43 % v R R o 388 2R, B S AMIR T 3R
I b BA  BEAR R o R A A 2 R I AR R I BB, 43 B 20 TR R4,

(D See Wei Wang, Super-national Treatment: A Misconception or a Creation with
Chinese Characteristics? 5 Frontiers of Law in China 376, 380-382 (2010); Zhongmei
Wang, Negative List in the SHPFTZ and Its Implications for China’s Future FDI Legal
System, 50 Journal of World Trade 117 (2016); Qianwen Zhang, Opening Pre-establish-
ment National Treatment in International Investment Agreements: An Emerging “New Nor-
mal” in China? 11 Asian Journal of WTO & International Health Law and Policy
437-476 (2016). & Wk CENTE RAFE G 6w & 22K F % BIT 4 [E 55 & 2 K
wl ey F ), (E R 256 )2014 £ % 6 3, £ 101-110 7T ; 24 . (FE (L) BB H 5K
BRAFENGEFELEREEMAN) AERAZULGSEARI203FF 68,5
2333 T H i (E R EAMERFEEZER AR —FR L LB R AEHFL),
(Ll kM (T FHELSFFI)2014F 5 1, # 65-73 70,

@ b BN BIT ¥ 3t E K £ & B9 82 A % 38, See Rudolf Dolzer & Margrete Stevens,
Bilateral Investment Treaties 63-64 (Martinus Nijhoff 1995).7% % & #3548 N\ 7 (% @ & & W
) B 3 # U A #F , See Organisation for Economic Co-operation and Development
(OECD) , Negotiating Group on the Multilateral Agreement on Investment (MAI), https://
www.oecd.org/daf/mai/pdfing/ng987rle.pdf, visited on 20 June 2021.

@3 See United Parcel Service of America v. Government of Canada, NAFTA(UNCIT-
RAL), Award on the Merits, 27 May 2007, para.83. Champion Trading Company and
Ameritrade International, Inc. v. Arab Republic of Egypt, ICSID Case No.ARB/02/9,
Award, para.128. Bayindir Insaat Turizm Ticaret Ve Sanayi A.S. v. Islamic Republic of
Pakistan, ICSID Case No.ARB/03/29, Award, para.390.

@ See UN, UNCTAD Series on Issues in International Investment Agreements (Na-
tional Treatment), pp.28-34.

& @4 1986 4 F E —3K [ BIT 1993 4 & E— 7 & & ¥ BIT 1994 4 & E—k &
BIT 1997 4 # E—2 H # BIT.
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B SRR IS T N IR R 0 10 [ A AR R[], R 25 T4/ B 43 0 e 9 3l
T AA BAR TA 4 98 M A% e 5 ARl . RIS S A4 TE [ g e L] (LR
PRISDS AL ™) &b T Z 3 i Z B, W5 AP X AN T i e S ST 7E 4%
%R i 5 AR B R A CZ AR H A, A BT o838 ISDS AL SR S ko, It
PEIETR R [ PN 7.9 -5 S R i 422 R B 28 B RN

— B F P HETAMET 2B

AR S ]2 [ B B ip e 0 B B S ], A A% 1k A A T S S A i
T HMEBGAR T A E BT Al o [ B o 18 A0 2 R 5 188 S AR I S D) 7 [
PR B P s S 28 P ) — A R ERL i R ) R A AN T sl )
Beo CTEANEIBEGE AS B GEAL T FUEIE " ORISR T, M 2 - 18 [ A L
il 47 o 7 i S FL T A 8 SC55 Y OGS E T I W R T R R 240 T 1 A R BRI
TAREBGTRAFIE o 5 %8 [ Brfie BT RO 9 52 B, DA E [ R A 8 rp A9 < AN
TUARIE B R B IR LB R A T 3R B EERL T A R L

D See Andrew Newcombe & Lluis Paradell, Law and Practice of Investment Trea-
ties: Standards of Treatment 141 (Kluwer Law International 2009).

Q REEABIFHITRT EAULRNEFAEME-_ERXLRABNFE, FNE
REFERBERFEBLAREETURATREFEET, Ak, ERFENTRT " MRE
FENTRTEENTR LA LR,

@ See Corn Products International Inc. v. United Mexican States, ICSID Case No.
ARB(AF)/04/1, Decision on Responsibility, para.109.

@ See Marvin Feldman v. Mexico, ICSID Case No.ARB (AF)99/1, Award, para.
181. Merrill & Ring Forestry L. P. v. Government of Canada, UNCITRAL, ICSID Admin-
istrated, Award, para.94.

3 See Andrew Newcombe & Lluis Paradell, Law and Practice of Investment Trea-
ties: Standards of Treatment 103-116 (Kluwer Law International 2009). [E x5 5 % 8 B K 4%
BEMUBERAREELTHO SN EETRKTENRhFE, BERERA 7 2ERAR
B TR TAFE R AR XCBLE 7B 7% 5 AL, (2 WTO % K A A0 _EJf LAl R 49 ey A%
AR T HREFTME, B, FENERH G EEZHFLERABE HEAELTKT
RPi&”, B W I A Xk 0 R B AR E R SR B F K AR B E &L, See Nicholas DiMas-
cio & Joost Pauwelyn, Nondiscrimination in Trade and Investment Treaties: Worlds Apart
or Two Sides of the Same Coin? 102 American Journal of International Law 48 (2008).

98



AT B PRk B RAF R BT M AR R

(—)EMERE

LAR A ZEAE

PNEE |35 2 WA I A N S NS Y e - S VRS 7Y i) s % S =] S E
MR ? 5 2Z, RGN AR E BT SCRE T e iz il e T E R ER
M55 i 2 T LRI 2 R AR T8 A HAA B E R R 7 Rl 22 n) S 2 [ 3|
AR e

TEAR AL A [R) B R A& S. D. Myers PFRITERZE(LLF
FR“S. D. Myers 7)o i FAMERBES & 1 W05 B0 T W A< 18 [ 2 5 112 S [
ERRE RN  (EN [ A E ak e YO =N BN = &1 B VAP /A= S A R €
Champion Trading JF#% Je 2, PR E RIRESS S, X R MBUR A T BRI b 5
ARZETCK " ?Occidental Exploration YFJE N2 /R ZE PR BE WA, R A TE EASAF
PR E 5 58wl py 2 B AT Al RE o HoA T o g SR il s B R Fral . 0 Lk
ZE A B PP AR E AN AR T [ T B B R R T A AT R 2 1 i e (R o
MICH, {H Methanex JF 3 [ 2 (LA T FR “Methanex 527 ) ff % 22 Sl A4 — IR A A
Methanex 23 7] v 24 1iE B 36 B B A B B, B 0902 1EAS B 58 34 R4 v A5
Podhe, L2z Methanex 58 B R DL B RR , DA IZR 25 TR B A ZE
“TEEFERIRURK” . B VIR ) 0RO R L R R E 2 B T IR S S A
ZUAHSCHGI By 5E e o R, H 5 9 P E A AR W 28 0 /2 S. D. Myers £ 1M 9k
Methanex Z2 [ E D, A h 2R 8 [ Y 32 00 B T A 48 55 0 W 2 75 45 7 4b
] $ 9 B AR G . Thunderbird V55 P4 5] 28 . ADM V755 P4 5} 52 . Bayindir iff
B R IH 22 (LT FK “Bayindir £ 7 ) . Alpha  Projecktholding U513 7%, 2% 2 £l Clayton/

(D See S. D. Myers, Inc. v. Canada, NAFTA(UNCITRAL), Partial Award, 13 Novem-
ber 2002, para.254.

2 See Champion Trading Company and Ameritrade International v. Egypt, ICSID
Case No.ARB/002/9, Decision on Jurisdiction, para.133.

@ See Occidental Exploration and Production Company v. Republic of Ecuador,
LCIA Case No.UN3467, Final Award, para.177.

@ See Methanex Corporation v. United States of America, NAFTA(UNCITRAL),
Award, 3 August 2005, at Part IV Chapter B, para.12.

(B See Borzu Sabah, National Treatment—Is Discriminatory Intent Relevant? in Gri-
erson Weiler (ed.), Investment Treaty Arbitration and International Law 284 (JurisNet, LLC
2008).

© EMEGEFEE BWRARUHE WERNANEELNERH ZEERY, X
AAn BN A E T RPREEMAE G RERSFENLER,
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Bilcon Y& K 58 A A &R I 2500\ 0 AR 38 [ 2 5 HAT B S R AR R 22 (R JF
AEUE A AR T8 [ 3 S [ R A I8 S5 2 o VAR R, AR B AT R 45 A1 E 4 B R
P R T BRI RCR , e il i AT N R T IELA E AT A5 R
A EE,

2IETHE:

ZEIETAT A 3 T BRSOt 1 o A B A 2 A e 2R 8 1 i I [
R ENE . 52853 2 BoAH OC 1Y — > 1 22 220/ Feldman 1 25 75 5 52 (LA
TR “Feldman Z27) o iZ ZEEIRAMONE AR TE 2 5 BA B K 5 H R TR i
] RRR I 55 T0OC, iR RS T I8 5 gk HH IS i TE 1 MRS LR 18 I i 28 R 54T .
Feldman 23 P& 2 1 038 T “ S5 SRR A 3 ™, 7R A 28 v I8 A BOIE 98 I 1R 150
T REZZE R 22 R IR B TR A L, R R I A IR A T
B A E 5T 5 A E 45 7 AT NG I oy o RS T, 25 ZEoR M E 4 0%
HUE W 32 () B E A 18 R T L AT A 2, W 2 28 o ke i T Z A uE ] 1
0, AR SR BT e RABUN T A o B, % T HE 5, SR U %
ISR ) 2 I 5 T L T = At S PR L2 AN R RERY , 1A 1 B K At 2 R R i
ESNENYES P S S Tal NSk e N R TS o P o2 | A BN 1P 9= 9N S T s S T
PEZZ & A B BT AR E AR 1A [ i i [ R a8 1 B . 3 A SRy #%E il
B S OGS I P [R) R A A A T — 3, R TE SR SLIF O T AP E T g2
% BRI [ 2 A X A E 1 0T B B B B R 2N AR A [ B A B
P AR BT S [ R 38 (R 2 o P82 1) O T A e T AR IE E AT R 2 15
XoF A1 P B R4 5% A T ANRIRICR

/

(D See International Thunderbird Gaming Corporation v. Mexico, NAFTA(UNCIT-
RAL), Final Award, para.177. Alpha Projektholding GmbH v. Ukraine, ICSID Case No.
ARB/07/16, Award, para.427. William Ralph Clayton, Douglas Clayton, Daniel Clayton and
Bilcon Delaware Inc. v. Government of Canada, PCA Case No0.2009-04, Award on Jurisdic-
tion and Liability, 17 March 2015, para.719.

@ See Archer Daniels Midland Company and Tate & Lyle Ingredients Americas,
Inc. v. United Mexican States, ICSID Case No.ARB(AF)/04/5, Award, para.209.

@ See Bayindir Insaat Turizm Ticaret Ve Sanayi A.S. v. Islamic Republic of Paki-
stan, ICSID Case No.ARB/03/29, Award, para.390.

@ See Marvin Feldman v. Mexico, ICSID Case No.ARB (AF)99/1, Award, para.
181.

® See Marvin Feldman v. Mexico, ICSID Case No.ARB (AF)99/1, Award, para.
183.
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(Z) HEIR
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Ak 5 & T 16 22 5810, (61 40 7R 38 [ A IR LE A58 8 F ] B s il 5 2 b
DY HAEAH I SE AT LhRMHEAR DG Ah 53 I 12 A [ ) A 31 Bl A 45 9% 5 1
FbA, BHEAE 1R R EVE Y 7 AME T NOZ A E N5 T 52 1 i 1) 73
KA SR B K2

] P 28 57 P 7 S ] DR 8 T L A 18 31 T 2 AT PR AR - — 2 DA
P 0 H T O [ BRI 938 FHVE L, 2 00 F R B bR R e
Ty — R DL BN 2B 0 8 2 3 BT SO PR 8 A 3 Y L 1
2 [ 2012 4F RV B B B U )26 3 45 R — BV B — I R E ) 56 14.4
a5 (AT 5 #E20 B5 OOPEAK R G R P )5 9.4 S5 ] R 8 H T 46 29
T IR E RGN TN AL JFW PR VE B 2 Lk s A 4 R Ab
BTN BE B S 37 (IR 55 52 2 S b e ) (A i), ) S Ak e R o 1 3
T IBVE R, DR — e B R M. PERER % B by & o B R Ay
325 FFI Y T S o, 3 34 40 i, B P AN B 0 A D s 4 B R v 32 I Y e

TR 8 4 249 552 e 2 Shy 4 24 TS A O R 2 T T R A 1k = AT ) e R . BRI
] 75 388 AT 3 ] 1 910 R B SR ) T O e 2% 293 T 1 RGP (B E S Bk 5 5
il H AT ERE K 22 X0 A< 38 F ) 45 T H0 B 50 R 0B AR s BT X
fift % o Bayindir 22 ERHE N, HIIE 7 9K A9 1R 8 98 BB JR) BR T 2R 38 [ 9 4 41
] 5 0% T 25 i A 08, B 4 AR T ] 8 R R P B A T el A T I A A T R .
Merrill & Ring PFIME K%K (LLFFR“Merrill & Ring 7)) R EEIN Ty “ il " &
— A2 RS S LT A RE AR R B I R B RS s T bR R R B
LA R IG5 =2, Rl & A 52 e 2 o O il 0 3l 0 AR 38 E AT
SR o ORI SCAR A B A B AT R R AN R A

(D See The Common Convention on Investments in the States of the Customs and
Economic Union of Central Africa, Article 3, https:/investmentpolicy.unctad.org/internation-
al-investment-agreements/treaty-files/2388/down load, visited on 20 June 2021.

@ See UN, UNCTAD Series on Issues in International Investment Agreements (Na-
tional Treatment), 1999,pp.29, 32.

3 See Bayindir Insaat Turizm Ticaret Ve Sanayi A.S. v. Islamic Republic of Paki-
stan, ICSID Case No.ARB/03/29, Award, para.388.

@ See Merrill & Ring Forestry L. P. v. Government of Canada, NAFTA(UNCIT-
RAL), ICSID Administrated, Award, para.79.
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RS I O Ao JE 30 H 0 AR T [ ) T R R S5 A R i AR E A E o Pope
& Talbot JFfINEE K ZE (LI FH “Pope & Talbot %" ) Fll Feldman Z& 17, ff % 22 14 1
T AE A 4R % DY A AT T AR RUE TE AT = N4 5 T == A 1
i, ¢

RZHNE PR 2 57 W 1Y 1 R TR 18 453 A 0 G b KL e 2R 38 I U 45 1 20 4%
THMNIFB AT TIEA LIS IE T 48 T A E G RS , I A AT LR f 18
T AT IR D EOE PR B 2% B3 TN Y AR E 1T T BRE AT A
o 80 ] (R R, IR A SCAR AR TR o o4, (36 Bl —25 P8 R — & K P ) iy
A ——(AE 36 A B B 2 P ) 56 1102 2558 3 B AT 19 AT L3 18 R e 7
[7i] — 4 DX B N o (5% Bl — 2 P SRR — &= K b ) A4 T 5 20 5 RSP Ak B G
RUPENMIEAR FIRZE T X — I , EER M 5 UM 25 1 A1 E 45 98 Fn 4 B 48 58 311
Tl N Y45 G 1 R B ZE0K , RIVHD 5 BUR 45 T O AR 38 N Y “AMIGTIZ 00 5 BUR
TEFMETE T 45T HAE RS 0 10246 20 5 sl e B I B L il ik
S FCIVEE vl e P& Ry R A B S5 |y N Yii R e =S B lyS) S 21
FA K, PRI 7 S 00 5 Pk BUR 25 1 W AR 8

X —FRGEWAFE] T Merrill & Ring ZEE ISRy, & H, BT MLAE N
ERERETF P EZEHAL, N RBUF G 7B 102558 8 ) (DL PRl
D)) o BEIHR IR S V5 ARG AS B B BHAS LU 45 A2 R W /8 9 -l R A 11
R , AN S AR EFAE LA A 1847 2 2 He 1 57 32 O 91 ERF AR LEATE
PRMIE)VEEE . Merrill & Ring FRll A AR — K AL E A G EIRFE LA 10 52 [
Mo S FIFEASNEBHE LA B R 7 - Hb &R 2 fr & KIS BU 4% 7 19
ZWRIF O WA, 1205843 1 b 0 R S 51 RS B AR BUM RS . P Merrill &
Ring 78 A T RER S AR 77 A G ERRFAS LU A4 S W A8 ) b, JHG o AR Bt
N GEAT) Wi 22 B LK, 451 Qn 22 46 0 72 7 (surplus  testing procedure )
BOR S TRJE AR I BT 5 BT 2R AV 3R A AR Az 77 i W) T ST A Y

(D See Pope & Talbot Inc. v. Government of Canada, NAFTA(UNCITRAL), Award
on the Merits of Phase 2, 10 April 2001, para.41.See also Marvin Feldman v. Mexico, IC-
SID Case No.ARB (AF)99/1, Award.

@ See Merrill & Ring Forestry L. P. v. Government of Canada, NAFTA(UNCIT-
RAL), ICSID Administrated, Award.

@ See Merrill & Ring Forestry L. P. v. Government of Canada, NAFTA(UNCIT-
RAL), ICSID Administrated, Award, para.39.
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TR 2GRN AR BTRAA 48 g 7 s e 1 DR Y R Bwrir £,
P, Merrill & Ring 24 w1 T Ay Gl 41 )i i 1 9 J7 1 A 22 01l 5 388 - — D5 I, 2 % 32
I ) R VS AN 32 AR A8 1 UMY A AR A 7 R R AT 1 22 5% 65 5 59 — D7 i, T s
HIERAHE FEE AR AR A 7 B 2 S R ik J2 5 S 2 MY, 12 Cil O X A5 At
G LA R B R AR TR A AR AR 77 R EAT 1 22 00 5 o 33K 75 T ) 45 SRR
T RAECILSE A th 5 5 DhE )2 11 T 00T A [ R Rl 55 o (HaR SRR e
[F) 1 P 7 IR AR L BIDA Ay B D7 4 1 22 A 38 e o AN [ A8 A DX N O R s A 7
R ZE R . 2z s AR IR CIESE A i SR P )55 1102 455 3 3K HLE , i
TH T B2 455 18 A 45 B LSO RN 2 J2 R — % X A A B BT AR5 B0 15 0, TR AR 3
D5 WA GE k) BT R 75 18 HURE -5 AN 91 BRF A8 O 4I5S W A8 Ll b AR AR A 7 B
(75 18 LA, TS R 5 A B 48 IO ARA A2 7 R B0 AN BGTRHE LA BURT 4
Aot B RS A P R T AR A, IR SR UL T SR AR 52 B B AR
SHORT XU A I, o P B 1 3 7K A AR T SR o JH S 2 031 755 2 e i s IR P 1
I, WU B D7 i R A 368 07 AR I S R A g 4 10 G A 15 5 38 Pl A 16
FrHAL .

AN 2 1 S 2 A 2R I8 [ 2 15 45 T B R il RO DG HE IR, IE A P2
£ Mobil  Exploration YrBi #1228 i fir 4 th A9, [ R AP I8 A PR 125 7 AT B 48 i X
S IP A EE IR ARIE [ 25 T A ) X G LA 22 0 r il . i B B i 2 BN
A8 LN R AR B O 5832, S X AP R P 58 28 M 4 O ORGP . 6 ARE RN AE [ B
P GTUE HhOeh T LABR ], D) R HE Y ) Rl S 55 B

(Z2)E/FR

TEVFZ A, AR I8 [ 2 15 45 T A0 [ 450 58 R 45 8 8 22 0l il O 1 &
UL OAE—SE G, 25807 32 aK AR T TR IBCAY 1 S A 1 45 5T A [ 4%

@D See Merrill & Ring Forestry L. P. v. Government of Canada, NAFTA(UNCIT-
RAL), ICSID Administrated, Award, para.34.

@ See Merrill & Ring Forestry L. P. v. Government of Canada, NAFTA(UNCIT-
RAL), ICSID Administrated, Award, para.75.

@ See Merrill & Ring Forestry L. P. v. Government of Canada, NAFTA(UNCIT-
RAL), ICSID Administrated, Award, paras.81-82.

(@) See Mobil Exploration and Development Inc. Suc. Argentina and Mobil Argentina
S.A. v. Argentine Republic, ICSID Case No.ARB/04/16, Decision on Jurisdiction and Lia-
bility, para.884.

(B See Pope & Talbot Inc. v. Government of Canada, NAFTA(UNCITRAL), Award
on the Merits of Phase 2, 10 April 2001, para.70.
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A AN [R5 ) B A 22 i1 0 . VER 2B E A R, O 2 ) AR 8 A R
JEESR, BUR GA ) “ 5L YL (de facto discrimination) o ®FR 4 , fa] it 2 JiE
AR E O RS BRI X, A R E 43 ] SR T = AN [ A RE
[

TR AP R R BRI 2 S B EE Bl 3 (disproportionate  benefit) 45, S.D.
Myers Z2 & EE Ny, T Hh R 45 5% 5 0 15 52 B L, 75 275 SR A OC I R AL d&
CARIE EAT R A RO A 2 4 AR 18 T [ R R A A T AR R RS B R 49 B
P A NCNEE BE AR TR E R AR R RS, BUSAT 2 S
AATAREEAEER”, “HiXFh %129 Pope & Talbot 22 #KE 5 . “H
Ja , P EE R A “ A5 FRIX 437 (unreasonable  distinctions ) 48 U T 2 A #A) “ AN
BB A #6545 . Feldman 8 Fl ADM s 28 P9 RF R AP R AN, Y4 E [E 470
XA T AR U IR T 1 A0 0% B AR [R50 9% #5381 AN B 7 I, R E
AT RS BRI B 0 A o VB A B S R R R S R S
%15 . Apotex Holdings I 3 5 Z2 &k 22 I S HA 24 B3 5 52 ) 00 15 18 0 o i
BT AE S B PR DL AN ) S B 7T 52 1 (not-insignificant practical negative impact),
AREIAE A8 [ 3 S [ R AF i 55 o O RD Y I 7 A2 B B A a6 L AR T S
PG TS MR P, ) A AR T ] Rl SL55

() B 5K £ A

AR I 1 2 F BRI 0 0 T Az I e HoAT o 2 1 b i R a8 55 A
AEESLW . AR IE E 45 T A E RGBS [ 5 A 25 R i I, PR E N

(D See Katia Yannaca-Small, Arbitration under International Investment Agreements:
A Guide to the Key Issues 430 (Oxford University Press 2010).

@ See Marvin Roy Feldman Karpa v. United Mexican States, ICSID Case No.ARB
(AF)/99/1, Award, para.169.

@ See S.D. Myers, Inc. v. Government of Canada, NAFTA (UNCITRAL), Partial
Award, 13 November 2000, para.252.
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(3 See M. Sornarajah, A Coming Crisis: Expansionary Trends in Investment Treaty
Arbitration, in Karl P. Sauvant (ed.), Appeals Mechanism in International Investment Dis-
putes 39-45 (Oxford University Press 2008); Susan D. Franck, The Legitimacy Crisis in In-
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Role of Purpose in the Interpretation of International Investment Agreements, 6 Journal of
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Critical Appraisal 270-276 (Hart Publishing 2005).
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@2 See United Nations Conference on Trade and Development (UNCTAD), World In-
vestment Report 2015: Reforming International Investment Governance, pp.124, 140-142.

@ Investment Protection Agreement between the European Union and Its Member

States, of the One Part, and the Republic of Singapore, of the Other Part, Article 2.3.3(e)
(ii).
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A Study of “No Less Favourable” in National Treatment in

International Investment Law

Abstract: Pre-establishment national treatment in China’s Foreign Invest-
ment Law is one of the most important substantial reform of the Chinese gov-
ernment’s regulation mode of foreign investment. In this regards, the interpreta-
tion of national treatment is of significance to the Chinese Government’s par-
ticipation in making national rules. Granting foreign investors and foreign in-
vestment treatment no less favourable than domestic investors and domestic in-
vestment is an indispensable factor of national treatment. Lately, international
investment arbitral tribunals are taking consistent approaches in judging “no
less favourable”, which reveals the tendency of protecting foreign investors. In
facing of accepting pre-establishment national treatment to enlarge the protec-
tion of foreign investors, it is necessary for the Chinese Government to avoid
risks resulted from further opening-up. In response, the Chinese Government is
recommended to confine the scope of application of pre-establishment national
treatment clause in its bilateral investment treaty texts. In addition, an adapt-

able adjustment in domestic legislations with respect to public policy is sug-
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gested to maintain the government’s reasonable right to regulate foreign invest-
ment.
Key words: no less favourable; national treatment; international invest-

ment arbitration; international investment treaty
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