TR« BB AR A e A T E R R AN B R S R AT AR

B A AL £ i >k B
K] o 3 U O 7 DD £ 365 1 DR 352 B L. 27 i

R

NERE ARELEFRNEZ 4, BERM T EE - BE XL, L
e B 3 e R B B AR AU P e [ R AR R A F 5 A IE A DLRAE MO R
| — eV 7 A B AR (2 A E PR RO R AL AR X R, TR A
R EHENTRUATHEZET AN KRB HE, REEETEFENNE
MR ETAREESEREFR, B RRP IR 2205 %3005 T
FEAEXZ2FXRURBFEFEGEERE THERM A HEL R, AT
R B 5%, AR 3 8T B0 o T BT AR Y 0K 37 AU B R A v, 78 R AR I B O T R
FAREEXNAERENZTFEN, UAE XL 2B E BB EL LU RE L
Ak AR A b 3 e o 5 B PR Ak 2 B A WTO 35 ) 36 &7 2 8, B R B K
TAMAE RO NE, BIFFR G 25 8, RELREFEFHRELE.

KW HEAMMERE HFEF BERRERPFAN ERAFE
NFNEFFE AR

PEBEE B 2 B IR AT R R h B B A 1) H g3 2, BT T I PR 3
T I A R — e [ B SRR U B £ . B R BT A TR D AR R
PR €/ DE LR SIS i R (VIS Pt S G 200 Ui S A oo 2 Y o A IR PN K 5
A A RCE IR &, B 85 A b Sl O B A B R I BB AR IR oA
D IR A BRI RAE . Bl BSOS AT , Rl a2 i 450 22 S — ol [ 5
PR BT YR, B TR0 A4 [ By BEADAE 0 RS T R

*ORRXAFERER AL AR L, RXKF BT EEREFQHAE R

O BEEN-—MEFER,EAMFBSE. B TASEERRE R RE"HE
SUFETE AR RS, DA BB A A A T B R AR AR R e A B IR TR E
ZHRH M UFERRRT A, PE— e ARI BRI E N EIE, BR A
“HMEMH T E SRR REA AR W50 S 7% 5h i Fe Ak A
i
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— BRI LR R E R S SN

2013 4F R B8 11" F BRI, ARk E e A A FE DA 26 & 4, B AR Hh
fEHifi (data localization measures ) 7 — S8 [E 5¢ 4" | 3 SO 45 it 8 7 B K A [E L
P A AR IR TS [ A B8 v 1 P AS [ 58 PN A AR 1At , 5088 SR 7R A iR B
(AN B A8 AT 1545 A i 200 05 A2 A L o 4% 2 AT 2 3] = 512 1 ) 0000 A
6%, SRS RO RIS IR i s )2 RS . EIPRSC R, SR 3R
[ o 2 57 R DU R 5 1 5 A b AL R ™ 5 B9 b, 3800 P 7 8 AN B s 1) &
SR ARIE B R A A SRl U0 RE DT RSSO BCE R 32 U fE T A
S B A R ™ D5 VTN AR A i, B A, DA S [ PR AR B AR )
071 B2 X0 LA T G R BT B, A Ry B A b Ak 1 i T 4R 5 ) e AR Rl PR IR
i R E AR A5 A IE R B FIAE ISR

SRINT, 13 0T S8 A A THRIER , [ PN AT 2238 X LA T T OB, A B3 A i
AEAE Tt T AN R 1315 B BRAR e R0 1 Rz M 25 5 A~ S8 DL AR 3B, s,

@ F W F B 2020 BT R T2 & B SR AFE &R %)% 10.1 5, Denepansubl
izakon Ne 149-®3 ot 27.07.2006 r. OOundopmanuu, HHOOPMALUOHHBIXTEXHOIOTUSIX U O
3ammTenH(GOopMannu? (C U3MCHEHHSMH, BHECEHHBIMUA B COOTBETCTBHU ¢ (DeneparbHBIM3aKOHOM
Ne 177-®3 ot 08.06.2020 r.); ¥ [ 2018 £ (] 4 % 4 % ) % 37 4 ; 0 R W T 2012 47 F
% g fafk By By 22 HE) % 43 %;Organization of Electronic System and Transaction, Article 43.

@ See EU, General Data Protection Regulation, Article 45.

@) See Trans-Pacific Partnership Agreement, 14.13; United States-Mexico-Canada Agree-
ment, Article 19.12.

@ See Anupam Chander & Uyen P.Le, Breaking the Web: Data Localization vs. the
Global Internet, 1 Emory Law Journal 378 (2014).

(® See Jonah Force Hill & Matthew Noyes, Rethinking Data,Geography, and Jurisdic-
tion: Towards a Common Framework for Harmonizing Global Data Flow Controls, https://
newamerica.org/documents/2084/Rethinking Data Geography Jurisdiction 2.21.pdf, visited on
15 September 2020.

© See Anupam Chander & Uyen PLe, Breaking the Web: Data Localization vs. the
Global Internet, 1 Emory Law Journal 378 (2014); William J. Drake, Background Paper
for the Workshop on Data Localization and Barriers to Transborder Data Flows, http://
www3.weforum.org/docs/Background Paper Forum workshop% 2009.2016.pdf; Matthia Bauer
et al, The Costs of Data Localisation: Friendly Fire on Economic Recovery, https://www.
econstor.eu/bitstream/10419/174726/1/ecipe-op-2014-3.pdf, visited on 15 September 2020.

(@D See Richard D. Taylor ,“Data localization”: The Internet in the Balance, https:/
www.sciencedirect.com/science/article/pii/S0308596120300951, visited on 15 September 2020.

SREKEZ B EA AR RZETRIA M EAE G FEREL), (EHHAE)
2020 4 % 2 1, 5 85-98 T,
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AT WL s AT 25 W) 1 BT T T RS AS M AR I 2 — PP 0L 5 PR AT (ELR
i 2 [ Pk 2 1 R 3 23R A 8 5% BRI 5 M) i A [ 3 [l 4 R i A 20
iy o, I PRBOR M R, Bl A M A i 2 B RO 32 SCROPAREL, J2 45 [
JO7 R ] 3 2 JI ) AR A 3 A BRI T YR A A AR 5 BRI A T Y 5 B
IO 33X S — A HLAA BRAY BT 2 DL 29 s A R A5 B R 32 Y H, A
WS T SCFRER B AS s AL FE AT R T DR B B AR [ 5 22 4 WL 19 e R 22 4 B
A2 a MAPIEMZTT KR, BA ISR SRRl ©

25 ] S BRI B9 o T A0 A il A 1 i ) BB, B — 8 [ P R R
R T BAT ) BB 9 DR3P ML U DG 35 M Af A 25 50 AR b A Tt P9 5 R P Tt X 26
PN ) 1 G 1 FHAR A BT B0 7 22 T i ol 1 Tl R 3 IR, R 5 A 5
FRX 2 R 358 S RS O RE S AT 20 BT S0 o BTG, AR SO Sy B 0E 1 e 1] 1
Bl AR AT Tt 5 A R JBUBE , 8 HZ R It B AR P REAT &1 P [ P B OR 47 1L
U] ) 8 3 b, (LA b v 35 P o e P T B DA A A £ 2 A AN TR A 1 AN [ 45
18, SR 5 16 75 B A SR PR S5 B AR AR T DR A T [ P 5 B DR KLU 0 T B 22 55
JREAT #5153 o i HAESS R I, i m 25 S 80 2 U R o, il Hh 27 i )
PRI RPN IE PR A TR INBE A AT AT 5 58

— Elfrig BRI AN E R TR At S e r B 52

(—) B RAFB A E R T 2048 A 1L 15 56 Y R 5=

T3 PG T3 2 2 R AR A i A 85 it ) — AR B 2 7 1 T o A S T
HEA B A RN E BN 7 R, X T A ANE S BERE, dd  T R PR AR
HH AR ] A 38 2, A IR 2 DU R BB BE 4 0 SC [T E ] b S e s
AR A, e PR A R M T T N Rl i I 55 T4 A R R
Tl o RS 7 3 P A 8 AR AR AT A AR AR IR A7 AE 22 5 5
FIAJE THISMIAE o Herp JE A7 A8 22 5 o 188 1 TR A 28 v O A HEAE , B 3¢
B T2 ZRPRAA HALS AT AR AL 8 T B S MIE B9 %5 45, w0 LIk M
R AT — s i, 3 T Ra AR s At ook se o e FOR R A 0L

O ZRE4E N —R A(BEREEL:RHEESBRYH),(EREZ)2020 5%
3, F 42T,

@ HLEF: (RAMEREAMMIENESR) (FRXEAZER(ELHZ
B))2016 4 % 13, % 54 7,

(3 United States International Trade Commission, Digital Trade in the U.S. and Glob-
al Economies, https://www.usitc.gov/publications/332/pub4485.pdf, visited on 12 November
2020.
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LA IR At A GE—

B SRR A M A T AT R S 5 — DR AR R R S A
[ 45T 8 AT LA, P IN A SR R AL T AU IR . T I0A PRk ot
PhE (TTA) 1A Z2 02 H 2895 N XA 45 %% Wi (BIT) 1 389 />4, 5 45 B8 4% 1) P o
(TIP) VZH BT AL 2548, [ B 45 5% 8 B Rk () A — Bk LAt o . H i
I 23 R RE SR AR RUIE TR AR th ok TR b %) B R, DA BR AR [E] Rfor 18 Sk 4
T H AR DG o H TSRS A] DLk il — 3 m9 2 0 “ ARG I LU B L e, 1 >4
FEAT DA it I AR BEF A AR R R AN A H A B P S A X AR AL I
Je 5 R I RO R AR AE® , b 6] — Al bR v 7 8 5 B v R A R 5 v, e
AT B A R R 3 AT 28 5048 PR B S0k

[ —AT b AR AE” AR R AT A N A 45 5838 R T LA, 4N Feldman 25
PURF SR PR BEARE M 73X — A7 ML AR ARSI %) LA i, I FLsm i HoAd n]
REZD R0 SB35 094l an R B A 777 SAR RN EAEAR LB R . X
REIZARE T AT B PRI T 96002, S G R — A3 T A S I
FEAR R RSB IT SC e . A UL, 5 SRR AS M AL HE it 75 S [ R a8 2%k,
SETMRIEZAE T BT %) R 1 ] AT A P S5 R 1 B

(B, TECF AT — 280 2™, Wl e 327 Mk RS 5 B %) 43 “ 47
b7 ATE BCER B 2R E AT DL s 4R AR T TR A B A R4l iR T
“Ta) -l 557 S P A TS SRR A it BT B ) AR [l i A R A T S I " %
G0 2 T W FH P PRI« — 0 T, S 0 [0 T SR U it R e 22 SR 5 A b Ak 9 7 7l
5N EGEE AT ARG 51— T, AR R E ATk o i el e TR
WG (] — 5000 A b A8 it A [R) 2R 38 [ N B, W 2 5 A6 AR R " A5 3

(D See UNCTAD, World Investment Report 2020: International Production Beyond
the Pandemic 106 (United Nations Publications 2020).

Q@ ZHNEIEER-FRE (R EHEH - AP RIS (ERRFEREN), K.
M HEE, B Bk K HRAE 2014 SRR, & 211 T,

@ FAFMIRELH R AERBRE AR — L HARE . ATE T K AT,
Y BT A A AN E R #F — B LB, 4 Occidental 95 JE N % /R E R A N “HLIE R B Y
ZAE YA AR, AN B R TR EAT N T B & U, B R R A SR R D
53" . See Marvin Roy Feldman Karpa v. United Mexican States, ICSID Case No.AF/99/
1, Award, para.171. J& & ¥ )% T 240 B W 409 A 40 B % F 4T 8, 47 Methanex if £
EWHEFAMANEL R ELE LT FEHMIBE"X —H I 4+ . See Methanex Corpora-
tion v. United States of America, UNCITRAL, Final Award of the Tribunal on Jurisdiction
and Merits, para.38.

@ See Marvin Roy Feldman Karpa v. United Mexican States, ICSID Case No.AF/99/
1, Award, paras.171-172.
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AR A 2538, DT ) ] ER ey 8 2% 0 T A — Bk

2T BN E FE RS

P ] R oy 188 4% 20 5 4 1) (91 UL E A TR IR e 188 4 {91 S0 0 T 48] 511 4
Jiin o b [ A 1 2 AR B B SAH XS T A, TLA 91 S U] B AT R B 4 U

TIA B SN e T8 A PR sl B 21y 1 — e B b, Ak oy BT I R A 2%
o BN, L BITYEAME 1 HA L B 5h il 55 B 735 26300 . ARk,
TEARFRZ TG 2 5 P T 36 AR [ S50 5 BUR) 55 R Al Bt 4
i ipp DRATL A 2 YR 0 R 2 R R A B 2 e T, AE 25 E B B0 s S R
ST, A AN 5 N B AL K e R AR L G 5 2 4= o i, 2019 4F b [ 7
HE—IR MG BIT 2 A BN 35 R Fotl 3 i O " e it 1 TR 2 M) 427
AP R o ISR A 5 R O ™ B i S AL Bl 2 e N I ARR SR K
LA 2 OB 0, -2 Ry O B 80l 2 4 T S5 e ) RSBl A 3 A e U 445 453 0 A1 2%

SRINT, “FA B SRS D0 1 AL IR 2 11 24 SR M 38 46 Bt 22 i AP A A Rl |
B, K73 A T 3 W SO B 4 4 i T AR 22 4 B W , DA R ] 1
KF | F B A M AR A 2 I ASTF A DA AMLUE B EA — 2 &8k, AT
DL, B AR M AR I 2 A 5 B 222 0 SN RE AR AR BOR A , TR]l—Bdli A i Ak
F it 22 AN [F) £ B2 i P REAS: AN TR R S58 , A A (91 A1k 25 80 A i A
St 445 IR 25 2 [ AT A IR

(Z) 248 IEFi8 A 3K0E A T 2098 A b AL 16 7 1Y 1R 35

Bl A s ACHR I o v e e S 20 P28 TE AR 18 25K A1 7 A R 7 GDPR
B A7 RS0 AN AR T ) NS /M I 2] 1 2 T 3k AR o 8 ) 0 AR
TEME XA EBCE R T AR, N S 1 A e CBE)E  BA W

@® 41,2002 4 H & BIT 2 Mt 5 o 90 8% 70 W K & A T E RAFE AT R A X
HHwmEE, —RFTEPRER BRXLA AFEL BFEl BAALEEESL; 5
—RFEWPRENRP TR E — b CR AR B ) A IR 7= 0k (B ok R 73k ) AR
S dm WAk (B F iS4 ek 40k ). See Agreement between the Government of Ja-
pan and the Government of the Republic of Korea for the Liberalisation, Promotion and
Protection of Investment, Article 2, Annex I and Annex II.

(2 See United States, 2012 U.S. Model Bilateral Investment Treaty, Articles 18, 20;
United States, 2004 U.S. Model Bilateral Investment Treaty, Articles 18, 20.

3 See Australia-Hong Kong Investment Agreement (2019), Article 19.

4 See Vishaka Ramesh, Data Protection Principles Around the World: Do They Vio-
late International Investment Law ? https://voelkerrechtsblog.org/articles/data-protection-princi-
ples-around-the-world/, visited on 15 November 2020.

143



RAKEBREITIS 2021 F£E 487

ST T, AT A AS A 2 7 i S 2 A TE AR I8 A it A UK

DA IERRE AN T [ Al AR, B — A X 1™ TSR "
PRAE® , i [ Brde B 4 i P 08 5 | I3 Ay o LG PR TR AR FT B 28 DG 12 i U]
FE , RZWA ORI ML RIE S A TR . BEE MRS R & R MR, 23 F 28 I
Top 88 25 A T Y R T 4 1) 1 — R B3 USRI AR E M (SR 50 |
FEFP B9 IE B PE (R 2830 FIZRIE [ 5. Horp R i 1B 5 P 32 28 5 45 R A
AL T T IO AL A L BAR N A B DA OC , 2 — TR AR s AR it e 77 i S 1
HREFE A GG ORI BT AMERH I BB 25 18 . IR, LAR T R Se s
A i A FE i 1) SR SR 5 AR S R T A R A

LA AR E VRN E A Y

D08 IR 1 SR RAP SN EBC0 5 P, IR 5L TR H E AR BT bhE
XA RN P85 5 ) PRAE , S 2R AR T i S e o ORAIE 1t S [ 85 5 4 e = A 1
A IS S B IERR B AR . BB 005 BRIy 2 278 T AR IE S Y
IR RS E A ] UL , X EOR A8 ERA AU R 2 n— HATiE W], LA
LB B AT A0 N AR

Xt RE " AT E T AT At B A8 I 30T i 8 S B R i 9 A ™ AR AT XS
P, RIPR AR E BYBCGE RS AN T MR AR 0 AR 30 2 A5 2 A 45 B R T3] pAy ke A il
JE o R A M A it PR R S 2 R D s T B R Ak e U i Sk R T
e BRI R, NI AT, 2R T8 R BEXTRCT 2 57 X — B4 2 5P IR SR U 20k

(D See Erik Tuchtfeld & Lars Borchardt, Why International Investment Law Is not
Violated by the GDPR, http://intr2dok.vifa-recht.de/servlets/MCRFileNodeServlet/mir derivate
00004911/Why_International Investment Law is not violated by the GDPR.pdf, visited on 15
November 2020.1E # Ay Vishaka Ramesh & W, & 3% & 75 4~ % & %% 48 A Ak 7 0] Fr 2048 5% /)
e 2T SR T EARA W (EE)NE

@ Rz (E R TE), H 8 A 2018 £ 1T, % 206 7 .

3 See European Parliament, The Future European International Investment Policy, 6
April 2011, Preface para.G.

@ See W. M. Reisman & M. H. Arsanjani, The Question of Unilateral Governmen-
tal Statements as Applicable Law in Investment Desputes, 19 ICSID-Foreign Investment
Law Journal 328 (2004).

© fl,EDFFZLREEMHERT AR AR EZRFFENNBEHEETTERZEN
BB, AN (RN FAERBERRENEF EFEEEA LW EREARSE, NG RH
EHEFWHEER N A G EENEAAME". See EDF (Services) Limited v. Romania, IC-
SID Case No.ARB/05/13, Award, para.217. El Paso i [7] 4 % % 0y b 3% Jie ¥ — % |8 B 7 |y
BB ABAETREEAET —HMEENIWAR, AR A EECERHTEARETREA
H 7 #2803 A, See El Paso Energy International Company v. the Argentine Republic,
ICSID Case No.ARB/03/15, Award, para.402.
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WA I ICA AT o DRI, 2R T8 1 B 7R A 45 5 A 7 SR BRSO AR b AR e, e
ANBE IR MBI HEE S 28 IE A 38 T 25 SR e AN A i 75 Js T 2R B 1
CIEHT AR A WAL AR, IR A T e B R TR R
TR 2 32 1) M 0 BB, SO A i A R Tt AR B e R U 9 53 F i JCRE I8
AL AR T 23S 2% TE A 3688 v A ] 858 A AR it 9 M

2. 35 R I U FR AR A B PR i R AN —

7 TN 20 2 TE AR 8 A SR [T AT AT, AR R, AR T A Al R
R B B E o IWBCE PRk AR, 25 50 D0 A i S AN 2R 28 [ 19772
BB I 2 1Y o AU R R RR Y . i AR B S AR B LA KR IE
| O A TR BELAS R0 T BB AT o A5 3 300 ik B [ B i # 5 5  JEU)
BT, Her B LIIARHESS S ST AR B 5 45 R D) 2508 , i i S [ PR
WTER T 57 BB Bk SR 1T 5 A AT RERAE AN R 9 AR, 8303 FH X 1T v v
RETHH ARV SIS

UERARE AR T AN AT R A A8 4 1 Py , i SRR B 7 i
e IR A AR TE I BT AR B E ik B I B i o 7225 [ Bty BEAEAG
TR R B, SEWRBOR 8] Hp B AR A8 A5 B MR 55 52 5 J5UU )™ (LLF A
CBEI ) AR A LA i SO SER (RN )2 4 25 N 700 25 1R Rs A Ak it , 4n
% N A R B R, IR 4 S R BBORCHS AAS A 5 i D 5 88 1 <8 e, H
I, BRSO AS A1 i ) T B AR 5 S WA RE |, 2 7 e 25 B A 29 TR T 1 [

@D See Mondev International Ltd. v. United States of America, ICSID Case No.ARB
(AF)/99/2, Award, para.116.

2 See Frontier Petroleum Services Ltd. v. The Czech Republic, UNCITRAL, Final
Award, para300.ff#HEE A EF N FE R EBE RNV HER L . FAENWSEA N EHFE
RAEaFh, AL LR ENZINEMEN., BFEABIUTIEAEEELRER
FATH TR BUR R H 0 R E S B8 & b DB T 37 R4 £ U3 4 ey 3R
Fo BRAUEAMHZOERENTEATER LS WE G4 5 RN A,

3 See Bayindir Insaat Turizm Ticaret Ve Sanayi A.S. v. Islamic Republic of Paki-
stan, ICSID Case No.ARB/03/29, Decision on Jurisdiction, paras.242-243, 250. A& % &, # iF
AANHFREEREZEZFNAELHINE T RPEXEEF, SEARZTTERT
FF L 1 B Ay Am R R 5L % KR B AL SE R, U R A Rt N I £ 1 B IR SR AR

@ See Chemtura Corporation v. Government of Canada, UNCITRAL, Award, pa-
ras.143-148, 158, 184.

(& See European Union-United States Trade Principles for Information and Communi-
cation Technology Services, https://ustr.gov/sites/default/files/uploads/agreements/morocco/pdfs/
2011-04-04% 20ICT% 20principles% 20text% 20FINAL.pdf#:~:text=European% 20Union-United%
20States% 20Trade% 20Principles% 20for% 20Information% 20and,and% 20in% 20their% 20trade%
20negotiations%20with%20third%20countries, visited on 20 November 2020.
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PRk LA, b RS 2 21 ey B 245 45 [ s SR AR E , Sx JH A 1) A ] L ] o
T EHGE IR N H A R A SR

(Z)AEW A k8 R T 2090E 2 3 18 46 1t 1) PRI 352

WS A i s DR 927 SR G ] 2 R MAC T 2 1) 2 X6 o A5 5 3 DA O 8 A
PRt AT AL, DR DR e A [ 8 5 5 AR T2 ol iy P (R 80 A T A e )
FHHHAL, I HA TR = R S E B R AR A e PR R A AR
TR RHEAR I o Bl G SE R Y e, THEAE S I E H 4 56 8 45 2 T 1 MR i i 114 [
B B T W R R (BURAT R H AR BRI Rk . 455X
WA AT T AR EREA T S RLPE 20T , AMETR Kt A A HE Tt Pk i ke
IEAFI ARV EE , fie E BAE T ok v ff e AR Y A AR5

B, X T RN TRl T RS IR NN R . S, R
TR AT, BV TE [ B AR 1 S B s T A R Y2 AL
Mo Z5EHNE R BB B BE T S A A MERS ) Al A i AL 1 it 2 15
T S R, DL GDPR D ], 18 4 & ARl F 25 AE 2R 130 07 ot T
GDPR & HLIE A, b /Nl i 35, 2 55U A AT B 4 S o 1k 4t 3 o 5
TR AR R A RIVAR G R AR I S A1 R 45 T R R e I A 2
(0, AN AR B DA AT R A0 i A 2 AR ISR AR . U, L GDPR 91, 8 8K
— Y SIO H/INRL A FE 5 AT BB S TR A SRR (EZ R R 2 N Y 5 9K
MTAE ST R, 3 L4 E 15 ¢ 75 22 385 5F GDPR H s A b Ak 9 225K, 1hiax A Al g
AL, AR A NASCHE A i 210 A0 5% = Tl sl B — Tl A8 R DX Il 2045 31 e

(D See Vishaka Rameshm, Data Protection Principles Around the World: Do They
Violate International Investment Law? https://voelkerrechtsblog.org/articles/data-protection-prin-
ciples-around-the-world/, visited on 25 November 2020.

@  flin,2012F EXBITEAF M ER R Z N (DABEXEHBEEFRAT —F
HIAT Ky B — R FUAT Hy 2 A kB B A B L2 5L O (R, B R B Bk A, BB AE &R
WoxEFEE:OQRFTHHEFEE. RE— T WATH B — R FUAT A 3 L THH 0 2 501
BRERT REHH, EXREWFHRINLESF, TR IR AEEEEREELTL L, QK
ARG BGRETHNTHEE ., OBRTANER QAERDFERT, —F XK
e BAL G R R 6k by A A 35, o A R BE 22 DURRIE , 3 2K 4 1 A K 18] B4
W&, United States, 2012 U.S. Model Bilateral Investment Treaty, Annex B, para.4.

@ See IAAP, EY Annual Privacy Governance Report 2018, https://iapp.org/media/pdf/
resource_center/IAPP-EY-Gov_Report 2018-FINAL.pdf, visited on 10 December 2020.

@) See Wena Hotels Ltd. v. Arab Republic of Egypt, ICSID Case No.ARB/98/4, De-
cision on the Application by Wena Hotels Ltd. for Interpretation of the Arbitral Award, pa-
ra.120; LG & amp; E Energy Corp., LG & amp; E Capital Corp., and LG & amp; E In-
ternational, Inc.v. Argentine Republic, ICSID Case No.ARB/02/1, Decision on Liability, pa-
ras.193, 200.
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RZ R R TR IRATT ORI N E , 5 WZAT N s 2RI E AL, 15
PEBEE B B TS L AR R

WAIE 7R I8 i 2 75 4 FRC ) R AT 7 25 B2 1 Tt ) L AR Jo, (ELE H Y
AR H RTE JCIE HERG 5 o — BN, WSR2 1 AR B3 A “Fh H Y7
g 3k AR AR, EAE LB SRR 22 4 LS E RN A A DUIAROXE
E NN, AP 2R E [ B Bs A AL TR AR5 A T A YR 2 a5, An e v
CHIBEM 2> BARIRESR )2 4 25 Rivh [ (45 22 40k ) 2 1 2R AR RUE "

hERSE R W, R T8 [ AR LA A LR R 7 R BUREIT 38 25 26 it 5 PR3 41
PFRNE R Z B AIRRIE . AN, — S PRI IRy, W SRAT S T ik
W EZIR LA W, W ZATE B, 5 a] AR HAME ST, X T A A~
TR PRk i —88 73 o A e, BedlaAS A i it RV AT 5 22 6 A 45 10 51 H Y, o
B H GRS AP R A Z [ A ARAR I DL 8 T AHE B IR A IR
B PRT FEEh BIMES", J8 T AGHE B — B AL, (B A s AL F i 2 1 ) T —
PR A BRI ATI A AR A, PRl e i i DD Bz i it 2 75 i S T AR Ak

= El BRIz TR AN IE A T HHE 7 s 40 15 i T i ] 852 RO i 45

BE A M AR AR A5 — 2 i [ Rl A IE RIS AR N %
FXEIBRE , I LA 8 203853 P4 7 27 5 i s 2 o , (BN ST nl B4 [ B
PG OR I HLIN TCIE MR ) e AS AR I 8 45 MU , A7 AR =2 A, DR B A
TR INEE o 3% 32 BRI A5 G s FHARMEAE B X B T 2 T i bl T T g
TG RAE”, — BT A T A — LU AR [A) B 1 AR 18 ik I, Aol g 702 KR
P AS A i P S5 5 R RS R R P i A S AR ME B JC8, sy 22 5%

(D See EU, General Data Protection Regulation, Article 45(1).

@ H R4z (ERRE &), %8 H M 2018 5F 1, %294 T,

@ EBECERNARKFAER)E 4455 AR AN E OETRATAAER LB
BARBEL FiR S X EMLENLEST,

@ (FEARFMEFNELLE)E 1 FHE,RENENEIEET LR EMEX
ThA MHLAERNGE, RP AR GEAFEMAL NG ERGE, RILFHLEEMBRELAR,

©  flm, Tecmed 15 2 7 5F % 69 1 H E R 51 T BOM AR Be o )5 AR RA X Y
A (F8 2 A A SRR Z i A ) AR AL AR Ao E oy i 38, U &3k kP 5 — T i
LB AR E AR, XA E T A MM, See Técnicas Medioambientales Tecmed, S.A. V.
United Mexican States, ICSID Case No.ARB(AF)/00/2, Award, para.122.

© See Saluka Investments B.V. v. The Czech Republic, UNCITRAL, Partial Award,
para.262.

@ ZREKEBFEE G (PREFREE - FEEFR), PELE N BAL 1999 F R, % 589
Ji
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— MR S A BOIAE o BRI S N 5 AR AR S IR A T [ B %
TRAP R TP 22 57 A B a1, FARESS 40T
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@ See UN, GA Resolution 3281(XXIX), 12 December 1974, Article 2.

3 See United States, Clarifying Lawful Overseas Use of Data Act, https://www.con-
gress.gov/115/bills/hr4943/BILLS-115hr49431h.pdf, visited on 1 December 2020.
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D See Michael J. Hahn, Vital Interests and the Law of GATT: An Analysis of
GATT’s Security Exception, 12 Michigan Journal of International Law 589 (1991). % I3}
HA(ERZ 2PN ELBRN T 5+ 0E R RET), T E¥)2017TFF 6 41,8 73 ;K
FEABREAMMBERZERZ A E AL FEERNL), (FHAHAR)2020FF 28, %
89-90 71

@ See Occidental Exploration and Production Company v. Republic of Ecuador,
LCIA Case No.UN 3467, Final Award.

@ See WTO, Joint Statement on Electronic Commerce Communication from China,
INF/ECOM/19.
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(D See European Union-United States Trade Principles for Information and Communi-
cation Technology Services, https://ustr.gov/sites/default/files/uploads/agreements/morocco/pdfs/
2011-04-04% 201CT% 20principles% 20text% 20FINAL.pdf#:~:text=European% 20Union-United%
20States% 20Trade% 20Principles% 20for% 20Information% 20and,and% 20in% 20their% 20trade%
20negotiations%20with%20third%20countries, visited on 20 November 2020.

@ See United States-Mexico-Canada Agreement, Articles 19.12, 19.15 and Annex 19-A.

3 See EU - Viet Nam Investment Protection Agreement (2019), Article 4.6.
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(D See Colombia-Measures Relating to the Importation of Textiles, Apparel and Foot-
wear, WT/DS461/R, para.7.310; Argentina-Measures Relating to Trade in Goods and Servic-
es, WT/DS453/R, para.7.684.
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(D See UN, The Sustainable Development Goals Report 2019, https://unstats.un.org/sdgs/
report/2019/The-Sustainable-Development-Goals-Report-2019.pdf, visited on 1 February 2021.

2 See WTO, Joint Statement on Electronic Commerce Communication from the
United States, INF/ECOM/23.
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@D See WTO, Joint Statement on Electronic Commerce Communication from China,
INF/ECOM/19.
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Dilemma of Application of International Investment Protection
Rules and Its Alleviation under the Rise of Data

Localization Measures

Abstract: Data localization measures have emerged in a number of coun-
tries to safeguard data and cyber security. Such measures have been challenged
by some western scholars due to its alleged violation of the National Treat-
ment, Fair and Equitable Treatment and Expropriation provisions of internation-
al investment protection rules. However, current international investment protec-
tion rules are relatively lagging behind, making it insufficient to determine com-
pliance when applied to data localization measures. The crux of the dilemma
lies in the principle of territoriality of economic sovereignty’s lagging behind
the needs of data regulation in host states, the security exceptions in IIAs’ lag-
ging behind the needs of non-traditional national security, and the international
governance of the digital economy’s lagging behind the practice of data local-
ization measures. To alleviate the above dilemma, it is necessary to revise
some of the applicable standards of international investment protection rules,
and to use I[As to clarify the economic sovereignty of host state over their
own data, clarifying that the national security covers data and cybersecurity,
and appropriately prevent data localization measures’ abuse; the international
community should make use of the WTO to bridge the differences between
members, affirm the value of necessary data localization measures, and adhere
to Special and Differential Treatment to promote a coordinated global digital
economy.

Key words: data localization measures; digital economy; international
investment protection rules; National Treatment; Fair and Equitable Treatment;

indirect expropriation
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