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The Validity Determination of Foreign Investment Contracts under

the Judicial Interpretation of Foreign Investment Law

Abstract: The Supreme People’s Court of China officially issued the “In-
terpretation on Several Issues Concerning the Application of the Foreign Invest-
ment Law of the People’s Republic of China” in 2019. In the judicial interpre-
tation, the scope of foreign investment contracts has been expanded to explain,
adopted the principle of ascertaining the validity of the contract as much as
possible and applied the principle of “renewal and effective” to the contract be-
fore the implementation of Foreign Investment Law of the People’ s Republic

of China. However, the new judicial interpretation does not replace the old ju-
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dicial interpretation completely. In the period after the promulgation of the
new judicial interpretation, there will still be problems of overlap that may
arise from simultaneous application. The establishment of the new system of
foreign investment security review also brings many uncertain factors to the va-
lidity of foreign investment contracts, which need to be tested by judicial prac-
tice. Our country’s legislature should further clarify the administrative law ef-
fectiveness of investment contracts that violate the “negative list” system and
abolish laws and regulations that overlap or conflict with the judicial interpreta-
tion. The judiciary should combine the past judicial practice to stipulate flexi-
ble time limits for the parties to take necessary measures, clarify the rules for
determining the validity of foreign investment contracts under the foreign invest-
ment security review management system, so as to achieve an effective bal-
ance between the administrative power of foreign investment and judicial pow-
er, and better handle the relationship between foreign capital management and
legal protection of foreign capital.

Key Words: foreign investment law; Judicial Interpretation of Foreign In-
vestment Law of the People’s Republic of China; foreign investment contracts;

validity of contracts; security review
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