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] A2 250 ) G A i TR R 45 9% i R e PR A T IR B R AT 1 B T2 G S E S )
W o “Schreuer HAZ NPT #A i (e ke [ S A ] ) R =2 1) 45 4 i 2 2)
(Convention on the Settlement of Investment Disputes between States and Na-
tionals of Other States, LA T FRACHEBEM A2 ) ) W B AR 55 41, T2 52 HUPRH Ay “ BT g
B 2 Bl O BUMISE 55 A Gy fy 4 IR e i ] BB D7 = B R TE I — BOR
o RS F AT FE S G X B AR AT 1 ) IS R B, DA Bk
s SEE R S AN AR 2 AR B S M AT A e R B B R S i e v
AT R 2 R A St w45 ), DA S0 o IR SR 1 2

— BUTHRIE R F HREBRBITEE

[ BRAEHE PR B —A> T Z AR R L Al AT — BRI
B NA ST IEATRR . i (AR B2 2) I A H B9 8 5% ook (LR AR
“ICSID # R ) MM 75, HPHAT Im) i g (AR A 29 ) AR By L 5 s AR CHR IR > 20 ) 0

O ZRLEHE (ERERERRAIATF O E RS R, (FREF)2012F% 6
H, % 95-106 T 5 B % (B FR 43 ff R AR AR o B 8y AL 5 HAT) , (R F R)2011 £ £ 6 41,
% 94-107.176-177 T ; 3K 2« (B ¢ P H b B R 3ATH & FLAL 09 i B ), (FT & 4 7% %)2016
FH LM, % 144-156 T ; % %,

(2 Inna Uchkunova & Oleg Temnikov, Enforcement of Awards under the ICSID Con-
vention- What Solutions to the Problem of State Immunity? 29 ICSID Review 187-211
(2014); Julien Fouret & Pierre Daureu, Yukos Universal Limited (Isle of Man) v. The Rus-
sian Federation: Enforcement of the Yukos Awards: A Second Noga Saga or a New Sedel-
mayer Fight? 30 ICSID Review 336-344 (2015); Olga Gerlich, State Immunity from Exe-
cution in the Collection of Awards Rendered in International Investment Arbitration: The
Achilles’ Heel of the Investor-State Arbitration System? 26 American Review of Interna-
tional Arbitration 47-99 (2015); Andrea K. Bjorklund, Sovereign Immunity as a Barrier to
the Enforcement of Investor-State Arbitral Awards: The Re-Politicization of International In-
vestment Disputes, 21 The American Review of International Arbitration 211 (2010).

3 See Schreuer H. Christoph, The ICSID Convention: A Commentary 1154 (Cam-
bridge University Press 2009).

@ A A A ) Fo AR B N 2 ) LA AT AR B IED R f W 3R s AT E
B R E N, BRPATHE AN IE R A H T RR - BHERPFATT X, #HRBAN
TLAK BTN By 58 AT T % . See Bello Temitayo, Sovereign Immunity and Enforce-
ment of Arbitral Awards: Breaking the Barrier, Babcock University, School of Law and Se-
curity Studies, 2019; Michael Junior Che Neba, Enforcing Arbitral Awards against Sover-
eign States: The Validity of Sovereign Immunity Defence in Investor-State arbitration, Up-
psala University Thesis for Degrees of Master, 2018; YIlli Dautaj, Sovereign Immunity
from Execution: Caveat Emptor, http:/arbitrationblog.kluwerarbitration.com/2018/06/04/sover-
eign-immunity-from-execution-caveat-emptor/, visited on 9 January 2021.
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e (AL 35 AR B CTCSTD B 58 ] KT ) LA K JHC At A28 B0 00 e A b 7 5 9% A 88 8k e
(LR FR“HEICSID #dke " )i, il O TIN5 $hAT b Pk e i A 29 25
2 ) (The New York Convention on the Recognition and Enforcement of For-
eign Arbitral Awards, DA FFRCA LN Z))) TR 46277 AN 54T, 1ICSID #hk
FAE ICSID 3P AE AN S HA TS A R AR &R (H R A 29 ) FCA 2923
L) RN RIS ST TR I B TALE . 2T (AR A 2 ) R 2 A 2y ) ]
MR R B3 S, H AT s Bk 2B i 1T BT Z W E B AT HLE . A SEPR
PATIE DR E , RZ BN EEAT 2 T4 E W B BB T /RGN A —
SRS Syt [ () W BT A 22 B 2 A BB A TR, GRS By (PTAR AR A, — I
BT SECH 776 B AR ST R FE 1704 7R 18 B IR b A7 514
Fote H AT A TR OC T 2R 18 [ 58 AT IR R, o HE30%. IR P4 1 R
JEATI , VR I7 AR 5 7 B A B N B, SR B 0 AU SR DA i il A T8k
PR, TR IR ZR 8 AR A 5, AR 5 | B KR e bi it , DAkl e A T o
e Rk FACE o (state immunity, sovereign immunity ) , ELARAL &P
ANZE H— SRR, B — AR Z ) — gk B a4 H = T e, B — v
PR ) — EE BEAEVRUA R BN S s i AT R I . — R, EAL
KA RSB AL S R P B BUGA PR 5T SR 94T R, BIVRG R T8 4 8 S BT Tl
Fro VHARR A RER S5 BT I S 0y Do X BRIE , ABRE R S i TS S B
TR . R BT B BT A AU S [ A TR e biat . RtrE [ Prag ot

@ #E 20204 12 A, (BT AH)H 163 M 47 (A4 A4 )E A 1664 47 .
See ICSID, List of Contracting States and Other Signatories of the Convention, https://icsid.
worldbank.org/about/member-states/database-of-member-states,visited on 9 January 2021; UN-
CITRAL, Status: Convention on the Recognition and Enforcement of Foreign Arbitral Awards,
https://uncitral.un.org/en/texts/arbitration/conventions/foreign_arbitral awards/status2, visited on
9 January 2021.

@ See Blane Alexis, Sovereign Immunity As a Bar to the Execution of International Ar-
bitral Awards, 41 New York University Journal of International Law and Politics 464-465
(2008).

@ JAITEET 20194 12 A 31 B X BT FF 4 69 70% M 4 & Ay (k. BAR T 8
- REUFELEBRTRKATT G ENEIRL, EXAMOAIAT LR RFETD
A E A 4 H R AT ##% . See Emmanuel Gaillard & Ilija Mitrev Penusliski, State Com-
pliance with Investment Awards, 35 ICSID Review 48 (2021).

@ ZAKBEH(EZRSLEW), ¥ EBEKF2005 £ ¥4, E3T,

© 5 WEME (E TR AR AHAT o 09 E KAL), (AR )2012 455 6 11, 8 98 T,

© See Ogutu Benard, Is Sovereign Immunity the Achilles Heel in Enforcement of
Investment Treaty Awards against States? Uppsala University Thesis for Degress of Master
of Laws, 2019.
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A ISDS ALY “Bam 55 587 ©

WS R A 43 58 A R D IR 2 S, T PAT 3 O i A5 28 ke 1) S PR iUt T 58 Jm
ARME . HEUFRDAUSOR B K AT B 46, i) - 46 B AT R A 7 1) 7R 1 ) 0%
P TR R A8 [ ) PRAT B e R, A RE AT VR AR B S BRPAT o PAT R it
BE RIS VR R S N — 3 W57 . IR Schreuer 2042 T 5« “ ARV BEE X AR
T B RS A A, SRS 8 S AT A G R T A Y e TR SR S, AT RE S i R b
AU AT B 58 M, BV 5 1507 B3 52 1 LB/ RS D i Ak (B A B8 T TGk T
) EE TR LA S B ) s 2 & 7 R 0 8 DL TR BB Sl L DL T R e ] 15 2
SEBRAT Ry Bl ) SR ARG P, S5 R RO A TC AR, 31X 5 ISDS HL i S 3K
BT EH AR R 5 R 0 H B AHE T, 55 CHRRR A 29 ) R KA 2923 2) Fin DR B 1)
JZPA TR RAHLT .

AT R R v, H AT AN BE TR TEAN [ PR o Ak B e A 15 3241
B ECE . BIEAERGTT TR B S B T B b AR — R
Y ZEAF P S AR ATER S ), 1] 40, Benvenuti & Bonfant v. Congo & . SOABI v.
Senegal & \LETCO v. Liberia %% .AIG v. Kazakhstan % NOGA v. Russia % . Se-
delmayer v. Russia 27, TECHIZEAMFH, FAERRARKFLRE |10 1 Mk ny
FPREAT(WER 1), 7F Benvenuti & Bonfant v. Congo Z#E AT H , 1978 4ERJI
PAFHEVFER LT A28 1 13 4RI ] TR BRI L PR AT , e AT T AR
E P TE SR BUAE M A SR IMAT . FELETCO v. Liberia 271, 3¢ [E kB LA Ha G Al
FAFR R EHE I 4 T LETCO AR AATiEK . Sedelmayer v. Russia 52 Ak
118 T B Z W EF], Sedelmayer 78 #k PRAE 5 F T A2 R 7E 24 B 8 T
20 ZEHAT YRR , o IHR A3 F T AT A A 2 UL, A0 A8 1 R i L o B AR AR
7o #ENOGA v. Russia &1, MY i 7e & W BB AR 7GR a T fe s

(D See Schreuer H. Christoph, The ICSID Convention: A Commentary 1154 (Cam-
bridge University Press 2009).

@ Schreuer H. Christoph, State Immunity: Some Recent Developments 12 (Grotius
Publications Limited 1988).

@ See Société Ouest Africaine des Bétons Industriels v. Senegal, ICSID Case No.
ARB/82/1, Award of 25 February 1988; Liberian Eastern Timber Corporation v. Republic
of Liberia, ICSID Case No.ARB/83/2, Award of 31 March 1986; AIG Capital Partners,
Inc. and CJSC Tema Real Estate Company Ltd. v. The Republic of Kazakhstan, ICSID
Case No.ARB/01/6, Award of 7 August 2003; Compagnie Noga v. The Russian Federa-
tion, SCC, Award of 1 February 1997, Mr. Franz Sedelmayer v. The Russian Federation,
SCC, Award of 7 July 1998.
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S.A.R.L. Benvenuti &
Bonfant v. People’s
Republic of the Congo
(ICSID Case No.
ARB/77/2)

%1

Banque  Com-
merciale Congo-

laise 2 17 (BCC
HRAT) K B 4

FELEINAT 2 BE NN BCCHRAT SRR AR
SCR DR AR 5 A SE 4k, BCCHRAT TR0 R
ARG .

LETCO v. Liberia
(ICSID Case No.
ARB/83/2)

ESE

T 3 AR 1) A
A E LRI RS
LAY

FIEE BEIA A , AR B 0 2 AL 98 1 D A
O WA, A P AR T S 4 A 4
Fi A O B HARE B IE B Is A, 8 T 324K
M A AT ER AL,

H bE I BE A2 %
i R X R e A
BT BT 4

S [ RS LA X2k e 2 T A AS B e A
AUER Ho X E B A B2 0] T LETCO 2y 7] % fiff
TRERAT IR P 9% 4 O PAT 3 R o (4 g o
TR BRI )EF 25 KBS E “ %
N 45 T AR AT ER S Z FE A A, 36
eI\ 1 | NSV 00 B @ e ES RO E G
TEERAT IR P 3R AR 7T A0 AR 3, LA 2 3 i 1

ARG, 2T A LB R
(AR ERAT IO 7 B8 B O SR AR R ML A
11132 24 377 ) BE A S 58 A = LR 119 2 36
P ERER 8.

@ Yukos 24| T 201647 A1 27 B A28 H & BHH T HEEEMAMAE EE K 0 EE
Bkl R A R T A IR A A R Ak E W HAT R R A A
2016456 A 8 H B R 1L T A& 3 E x4 F §r % 7 th dn 3 22 )7 ; Yukos 7 % [E R A2 B AT 7
A, 3F R F| . https://www.yukoscase.com/court-actions/attempted-asset-seizures/, 2021 £ 1 F 9
B 37 [Fl. Yukos F 3 & th 3 , AR AW T H K = I B4 5, Yukos B #2 LI, BT 2 & &
Belmfe F L F,

@ See “Yukos Law” in Belguim and France, http://www.ejustice.just.fgov.be/cgi loi/
change lg.pl?language=fr&la=F&cn=2015082313&table name=loi, visited on 9 January 2021.

@ See S.AR.L. Benvenuti & Bonfant v. Reople’s Pepublic of the Congo, Decision of
6 June 1981, Paris Court of Appeal Decision, 20 1.L.M. 877 (1981); Amazu Asouzu, Interna-
tional Commercial Arbitration and African States 384 (Cambridge University Press 2001).

@ See LETCO v. The Government of the Republic of Liberia, US District Court
for Southern District of New York, 2 ICSID Reports 385.
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AIG v. Kazakhstan [
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Sedelmayer v. Russia

A R THRAZELEHEHNN RS
e, EEMMES MY W E AR B
KU LUK 2 2e 3 o B R BEIA N
XM T 5 A W ORI 3 (AnBGA R
) A MHIEARERR Z R EAEE 7 H
o BT EA BRGNS FEAL
FHi& , HAFAEAE S — &8 4323 A H FHE 42
i R R 2R LIRS Tz A g™
A, M S AL UE T Sedelmayer A $4 17 H
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T | A

(D See AIG Capital Partners v. Kazakhstan, ICSID Case No.ARB/01/6, Judgment of
the English High Court on Enforcement, para.26.

@ See Mr. Franz Sedelmayer v. The Russian Federation, SCC, Decision of Landgeri-
cht Koln (German), para.38.

3 See Mr. Franz Sedelmayer v. The Russian Federation, SCC, Order of the German
Federal Supreme Court (German), para.4.

@ See Mr. Franz Sedelmayer v. The Russian Federation, SCC, Decision of the
Swedish Supreme Court (Unofficial English Translation), para.18.
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NOGA v. Russia

R T
A1

o
Rt 05 0
B 2 S 2 2 9 4 BT, 6 O 1 3 T R A A
B % [ 1% % | g,

10 48 17 0
}j‘z:
T AR AR B A o T A A
or Cone N | g 7 UULES B DA IS LAY =045 5
| PG ASET AT, TRARER T AL G G0 A

AA 227 VAT, T
) ititi, ©

A DONSPFRCE I, DT B85 A8 SRR A Tl B bl B T 3R et
BERYLE BT AN o AHSH MR BB R, B — D IOES B S PR T /Y
AP IR T X 25 AR R 5 SR E B HI S8 o 7 ISDS A 32 Ve 5 B AN Wy
AR, AT AT 5 2545 5 22 WOk 2R 08 [ DAPRA T 5 D e SRk JE A T B R 55

(D See Drake Evan, Sovereign Immunity for Russia’s Rocket Engines: Enforcing
the Yukos Award, 45 Brooklyn Journal of International Law 390 (2019).

2 Nout van Woudenberg, State Immunity and Cultural Objects on Loan 302-305
(Brill Publishers 2012).

@ See Compagnie Noga d’ importation et d’ exportation S.A. (Switzerland) v. The
Russian Federation, 361 F.3d 676, 679 (2nd Cir. 2004), at 669; Jon Henley, Russian Jets
Flee Seizure in Paris, 22 June 2001, https://www.theguardian.com/business/2001/jun/23/5, vis-
ited on 9 January 2021.

@) See Drake Evan, Sovereign Immunity for Russia’s Rocket Engines: Enforcing
the Yukos Award, 45 Brooklyn Journal of International Law 390 (2019).

(B See Attempted Asset Seizures, International Centre for Legal Protection, https://
www.yukoscase.com/court-actions/attempted-asset-seizures/belgium/,visited on 9 January 2021.
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— o VT AL )AL T PR R AR A FIPRAT A 2, BT Sk 2 e ol L)
(M EPRAA 2 — o BROIRS BT ok 2R D pA AL ol G s 2 T, AT 001 T3 e ol B2 AT 2
A BEL A 3 DA T A “ B 55 0077 R R TE T (AR BT 28 29 ) RN 208 20 ) Y R 4R
TR nl B AR 2 DL ST Hl SRR Sk i R o

ICSID #EHLFHATIE F F (R B A 20 ), e TR PN 5 AT I AH ORI e LA
TRILAEZ N 25 53 .54 .55 4% =A% . 1CSID 3P i 7l 5 7l B 24 L
TR H— RS AR P Ik B R T R B AR TSR s e Bk
—ZAE AT _EVF, BRABAF AR P AR, 75 WIS TSR ; =, 8k {52 1CSID &
G A F WA AT AR SR A H, B AT LR A A S,
¥ TCSTD b P54 A 1] A R el A 4 52 45 [ N 98 52 68 24 R BT 3R 45 A sk el sk
1o PR L) A THLE Y 1 3R 4 a5 DA B 380 il $A 7 4 Ak iy s A
TIPRRE o AR 29 )56 54 (3) 25 FNEE 55 SR “ BRI SEFRHTT (execution)
IV A2 B SR AE FLAT A AT I B GG TP TR i AT IR AR A 5 <A 2056 54
SR RILE AN RE MRS R 5 AT 4 249 1) BRA T 1) O T2 ) i AT AT 70 001 736 4 1) 72
B XA ICSID HLHIRY 5 A A S B K, TS Y i
TR G Tl AR b 5%, DU ACA T e e T 58 D R e B AT I R o AT O, (AR g T
YR IR IEIAT B LR B AN f5% B3 75 AN (recognition) FTFA T B Bt (enforcement) , - A
TELE 2 27 5 Y SEBR AT B B (execution) . 3 1E 2 7ESZBRPIAT I B, 2538 [ 7T 5K
TR G BTAE , T4 0 HE 2 B SE BRI

IE ICSID # P A AT B (Al 294 20 ) B AL LR B . (AL 29 A 2 ) 5 3 45 L 5 7

(D See George K. Foster, Collecting from Sovereigns: The Current Legal Framework
for Enforcing Arbitral Awards and Court Judgments against States and Their Instrumentali-
ties, and Some Proposals for Its Reform, 25 Arizona Journal of Internatinonal and Compar-
ative Law 702-704 (2008).

@ See ICSID Convention, Article 54(1).

3 See SOABI v. Senegal % (ICSID Case No.ARB/82/1)7 i E $ ATt ot 2 |, % E &
& % % X 4 #4T (enforcement) 11 52 I 44 4T (execution), % I # 72 A A6 48 52 IR $ 4T M B 4L 22 &
R R, AT A B T AT W Bt i, A & A i 3 B K3 AT B9 B 5 T 52 PR 3 AT 45 19
A F RGN, B X PATH R AR AN B EA
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[, 53— T Tl (AL 20 A 2 ) 585 3 2% i A FLRE 4 20 J7 AR A “ R T A
P £ TR FLU] (rules of procedure)” 7 DARHA TR DL . BRGS0 0 TR EL
DRIRAT YRI5 N 250 5 i 1) A0 A0 2 P S 0T, DRkl A SRy PA 3 ] ) A S KLU
N S O R o U o P

AL, AR CHE RS 29 ) MK 24 23 20 ) R B0 Rk O AT S Atk 17 ER R
o, (L PRI 24 g SR A W A TR 52 by PR T )l P i B A B . TG 8 ICSID #k
PRA 2R ICSID ek, E Dk OS2 PRI TR 23 52 BT 1l PR T8 S KLU 7y iR A

(DRI R E R RIE

H T ) G PRA T 36 e I R A1 BRA [ 1 S KD T ) 7 5 D v AT Il
g — PSR, T B AN R R BOARAE . RS J A 28 P 2 AR A 2 LA
TIOUL A4 J2 1

1.7 WL R WO 2 T A i A 2R 1

(1) ZW)2 1

FRWEE TEskZ BA ) Z AR E e 498 5 ELL T & E E N
TR ALk A Bo2e e, 3 BUR — M EGER DRAE A [R] [ AR AR 15 20 A [R) 1 SR A T 45
Ro KT ARG E PR SR 2950 A BR AR MR R R EE . 7
PR 25 20U N, RTAEAE 2004 4F KR 1 58 5 I P48 s 3 4 23 2 ) (Unitd. Na-
tions Convention on Juris dictional Immunities of States and Their Property, LA
TFRCUNCSL A 29) ) #1972 48 OC T [ 2 #8 Ge i BR YN 23 24 ) (European  Conven-
tion on State Immunity, LA FFRCERINFA LA LT) ) o (UNCSIA L)) 2R T EE

@ S RFEH FERC(FRE TR AT A, T b % % )1998 £ 8 2 4],
F1TTH,

@ See David Rivkin & Christopher Tahbaz, Attachment and Execution on Commer-
cial Assets, in Doak Bishop, Enforcement of Arbitral Awards against Sovereign States 140
(Juris Pub. 2009).
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PP, DR 3k 3 FH ) ] S R AR PR AR R (1) SE BRIAET (execution) . TE I 5K #E
RO = HA T Z AR N ERAANE =T, & BEENB R EERRE
5t

(2) 3502 T

TN JZTHT , 4% [ A fo i B 22 3Ry ELAR 22 5 2 SR A DT D THD < 7 45
30k 5 0 5 BRI R OS2 3 ER SR SR RS A5 AR 2 T AT 43 PC R )
S5 o TESIERA T, 25 E LUARE R W25 A3 e sr 3, Qi B iy oS e ik
M e ZAE ROGEAR R R R VAR S A . ORRIIR AR, 4R
TEAS I TR S PR T BT IR AN . FEFR ST 3 )5 T, 46 KA 53 P
] 2 159 R At SR USR03, T 2 S AR I 7 T SE I [ AT U e 4 o R
Y. PIRETER S b b — B IR T O 32 S, HLsk/ D — R SE e 1 [ R ST
oo 8 DO T4 X 0 G 5 BRI HA S A A (LRI 2R BRI o, A [m] ] 27
R FEACH R MY 5 7 BN E IR0 0 BL A5 )l EATS e — e 22 5%

O AFAN T 27 FEACZFR 51, 2 W E S0 AT T3 AL,
A W 7 i A R X L 7 S BT S5 5 T PR AT e it o PR T R S U [ AR
) —F, B Z AR E BB o AN RO 7 A A BARE SRR ]

Ho— X F A7 AR T I R (express ) IE H , 45 B 7RI R ESR B HAFAE

O #KE2020F11A21 8, AHEHNAANEREE  RAH T4, L4 /N\EH LR
A 47, https://www.coe.int/en/web/conventions/full-list/-/conventions/treaty/074/signatures?p auth=
gyecg80,2020 4 12 A 23 Hijf I,

Q@ URXEFAHELZITERXRBAZANERTEAXLE EEH BAME mek,
PR ANGE RN E SR AN NS P

Q@ HUMAHIEFEXHARRBRAB ALY, wRE LB AR EE H K.
BAME gk MEADLPERXEFEABR, FANLENBRESH T T LM X2
T# LM, Bt 2R A 2 I KL E R W IR R LT ES,

@ —BENFHBVUAERBRRABALIT, AARFIBAIHHENBEITE
AATHPERENERAGE, S RKR. 7 RAM:CE RSB 2 E R0 0088 m 83T
W% R TR, (B ie b )2021 F % 13, % 104 705 KA (P R P E ZHATH &
)AL kB B ) (HT R )2016 £ 5 1 3, 8 155 T 3 % « (I IR 8 9% 1 % A ok AT
by I R e PR, (42 £ )2012 5 % 6 1,104 T .
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2550 A X AR AR B L 2B P A0 B [ B AR R S A A A 7 T 2
YEH o B, S R FT  CUNCSTA 29 )RR 5 A 29 ) 32K EACH S iy
TSR o CRRRE A 29 ) 55 55 S R W HOR AGAPAT R S I BRI 7. Ut
Hb FE— S R AV H S i BRI, e RN &R . TH I R e s AU B
JE AT N E (specific) B P2 AR H1 7 MEFEVE AR OS8R T8 B0 AT #3
B FE? A5 FE KA TE O0 FAR W R4 S5 00 8 AR I 7, T AR B
FITAT R 08 7 — S R 00, e 15 RS T AT B8 7 A T g R A pA 77 Ak
SEEREE , C(UNCSIA 29 ) FNCRR I F G 2 29 ) P A 223K T O 5 A A0 1 % o 2 9%
PEAVEH o AH E PRk ZE 512> (International Law Commission, ILC) 7E P18 38 /N 4
LR | — e ) A Ok e i [ 5% P9 i U 7 B A T R B i 5, A AN
X FE R B MR KA R LAV CUNCSTA 29) 565 21 (1) 457 51 7= SR B
SR IE” . “ILC A L3R L5 B 2 X CUNCSTA 2 )5 21 5% i 51 B I AR 28 7
R PRI SO IE T | SO SRR IR B R S U AR
o AL TETZ Pt X A 5% 7 BA B B i e 9 7, I 4 5 il A TR kAT A K
T FIRRRR T 7 o H ILC X #3508 29 B2 1 M Fh P8 7 CUNCST 28 29 ) i 1E X5
AP I ARAFEVAIE , PRI 29 SCARARS B AN BEAR HI X 26 21 (1) S5 P AR 7 1Y
TR IR " A5 1E o (EARE B , AP B 7 W B S A e 28 R " 7
— LB E BT OSBRI o 7k B R B 1) B v vk B A AR ZR 491 rh S R B ST

O 9BEXF(HEERBAE)FAFAE  PATRANHFAFTEIRN I HEE;
(R AA T4 E B K8 5% )% 315 M E S E E KT AU o7 X7 #3F $AT 8 4%, ; (UNCSI
AH)E19(Q)FERERXREFHAB AR AT HF " (BHBAAL)FE 23X FE K E KU
FEHXATEE EFHIATH %o

@ See Andrea K. Bjorklund, State Immunity and the Enforcement of Investor-State
Arbitral Awards, in Christina Binder, et al, International Investment Law for the 21Ist Cen-
tury 306 (Oxford University Press 2009).

@  FEX TR HATE BT, T A U R A T DLBR R 5 T A0 B A SR AR AT
RSB AEESGK P FAEGF WL AUAT T AEF A MEAERBAEZ)AFER
BARATHRT T AMFRIATHR R BESN(EENE ZAE 2 %) E 1610.1() % &
1611.2(1) 4, (# A A 3 4k FERE)F 12(1) (@) 5 o

@ International Law Commission, Commentary to Draft Article 19 on Jurisdictional
Immunities of States and Their Property, with Commentaries, 2 Yearbook of the Internation-
al Law Commission 59 (1991).

() See Frédéric Dopagne, Waivers of Immunity from Execution, in Tom Ruys, et al.,
The Cambridge Handbook of Immunities and International Law 401 (Cambridge University
Press 2019).
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U E AN B ER R AT L IR L A e 2

Q= INE T W 225 o FE RSB ST I E 5, A K R =1
EAPATH o AR AE R BRRR R O Y B 5K, il A o U AU A BT
B, R B8 FRVFRE R BT o (X R ML B8 7 " e = BB 5L, 58 T ] Bl g
PR R ML 55 77 AEAS [ 3R B — @ il R R 57 A e — R H Y
W (purpose test)®, B LA R % 7= & 75 HF B4 B B9 R, X438 4L
R BT  H A INAE AR 22 BRI B B B A BT
(EL45 FE SRR R oMb 5% 7= e ) A1 ) AR B SRAT AN — B

Ho—  WEZ %™ H TR B R E D¢ Rk E |, 55 B 2R ™ “ IEH Tl
T R B A/ gk  (UNCSTA 29 ) R 97 I F T 540U T ol
H, ", NEZRW ™ 5EZA AT RN CFEKE , L E L%k ACUNCSI 2
LYY RIRLRE B R T R TR BT IR R W AL S TR i R T A TR Z LA
FESEBRIBE R 5 M HABTE S I W T AP sk o0 = XF[RIA F T A H AR
A B TR A PR B 7 RE SRR A # 00 , 7E ARSI BERh WAFTE AR — B . Sedel-
mayer v. Russia Z&& 7S 0 PUTURTA T, Sedelmayer I8 R FNHH AR 2 57 i) —#
FEZHMH H MRS AT I LB I S AT A R
WH T B EAUHE  AETEA S — 8B 23 [ H TR E O i, s 28k -
WKL T A HATE %, HLETCO v. Liberia &k 7E 3 EH i HATHEFE
5 ]k B A5 4 % T PR AR A T I P v TR B S A A T IR DX A, AR A I P v Ay
PE A HATAE EAUHE (R G5 12 K F 98 4 AR T390 8 Ak Xof 0 28 1ff (A1 S A+
HMENGIHT 4 A I 5 32 VR 1045 FhRESe T S AN . 5545 Rl
it H B A S AR T P 1228 TR AL, R L SR 2 0 P 98 43R4 TR AK

(D See Article L.111-1-3 of the Loi Sapin II (France); Article 1412 quinquies§2, 1
of the Code Judiciaire (Belgium).

@ X TR Aol H AR, TR T B SRR AN A RO Rk . B TR (R
ko B RPATEH P R s B ) (R F)2016 F % 1 #, % 144-156 T

@ =E.®E. EAAT UEH B8R FIET Bk EH UK -2 T R MEF
TR EB EARABE LR OARE, S R(EENE ERBEE)E 1610 ()% (HEE
RBRFE)E 1B3@E (EAFATAAEE RSB 2 E)E 3245 (UBFIHEE RS LE)E 16(1)
FH B ERBERE)EIBER 155 (FRERBRE)F 18() 5%

@ BACEENSEEIRBAE)F 1610 (% (KEEXBE£E)E BOL . (ng K
B R & %% ) % 12(1)(b) & (UNCSI A 4 ) % 19(c) % -

® % LCUNCSIA )& 19(c) 4 (E ESNE =B A E)F 1610 )4 .

© 48EANFBHFHISEHMA THREZHAFEEET FREDNRER RIS E Fn
A REFGFNEEEMEE(ENAR), HA—BABATHEASHK I HZANHER
e EAA#®)
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QZEUETTAE M C J5 T 1 28 5 o TEUERA W 28987 J@ 1 ] BEPRAT B Bl 96 7
X — LA UE SR e L, A LR E—E 225 . ZR0EB, 57 R TR
A B UESTAEAE AR B AU (RISAAT HE A, LRI ISDS HrIER I BT ) K
o B, Chn =k FE 58 ik ) UE T A [ 5587 A7 e RE RE 1 A5 7 R
B X TEMRAE — EE IR PTREA 0 E R B e e o | T BB
HPRAT R B2 Bt 70 R R R S 087 1 AP B R o TR 3k 2 LA B L ol i
B, UEWZ 0™ Ja T R BT, W] ZRAT 5 A AT 5 S Z WGk IAT o (E R,
AR BISIIEBON IR , HADEHLE #3550 8 DL B 6%, DK e
SE R TR 8, 5 22 i SORIUE R BT 587 T EALH B A28 UE 5
(SR L RS T IAPSS B2 P A IDAES PN )N S WD T RN B &7 FF S
BUBUMIRCET PR o

2. AN AR R MR R AT OS2 )

ERERRIL B BUA R AR R PR T IR 2 . — 7T, 4%
GEHARPUAT T o iy AT DR L BAT AN RE 1 [ A S AN T i o AN ] [ 5K ] REXS
[F] — PR B PRA TV AN TR 2598, B 22 4% [ [ PN Pl e 22 o) A7 A W) 8 o s 3
FEARARMERL Y SRR RT3 H B R S 4 e . o — i, 2 B 22571
I S i T BT B I AR TR R R R 1 S PR PR T i R AL I — 7 S R e
Wk o P BT MR IE [ X5 49 ] REAE B ARA T ER ARG DA ORI [EIRG 7 o AARE W3
SEYRE AR BRI , 5, e B ARV B P 1 %0 el AT A 5T
7 BT A FE Bk A A e 5 L T BE2ZJCEE R s HOU, A R B 55 [ 57 B 4
Ja , B VLR R T T BEM N bR RE I B, A A T A T A9 1 A i B 2
PATEER S AR AT R b, BB T T BB DG I v e 2R 1 [ ) AT T R e it . A

(D See LETCO v. The Government of the Republic of Liberia, 659 F.Supp. 606,
610 (D.D.C. 1987).

@ i 2 ¥ [E.£E%E. See Yang Xiaodong, State Immunity in International
law 277 (Cambridge University Press 2012); Mathias Audit, Immunity fiom Execution and
Domestic Procedural Rules-Preventive Control, Burden of Proof and Discovery, in Tom
Ruys, et al, The Cambridge Handbook of Immunities and International Law 379 (Cam-
bridge University Press 2019); Sebastiaan Barten & Marc Krestin, State Immunity from En-
forcement in the Netherlands: Will Creditors be Left Empty-Handed? http://arbitrationblog.
kluwerarbitration.com/2017/04/25/state-immunity-from-enforcement-in-the-netherlands-will-credit
ors-be-left-empty-handed/,visited on 9 January 2021.

@ HR(EAFEAEERE % E)E 3203)(b) 4 (UEFSEERKH2E)E 16(1) 4.

@ See Bello Temitayo, Sovereign Immunity and Enforcement of Arbitral Awards;
Breaking the Barrier, Babcock University, School of Law and Security Studies, 2019.
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VRIARIE B S 70k WOk AR A 2 2 () A e A R 0 22 57, 85 ) SR s il
MR XI5 BB AT o BN, 38 o S5 SR 2 HR R RS ] AT R B AR et
SEPATHR R BE ORI I 5, DARRESH il £ AT 3 0 55 EA T BB 028 KA 55
F AT AU B R AN JE T RO BB T 7 IS A T R S R B AR
7o
(=) BT 505 ShH ) B =57 & A
PATER RN SN SRR E T B BB A=A AT R AL, m] L il
AT o PATFR LB Sh T2 A AL LA NI He— B R E s AT # e is H

B2k Bl L 16 E W7 T i B URR AR B B93E K, WHZ Lk & 7 587
BETAZHATER LR o “XF 2 T, L BT B SN SE e o BN i E AR
TS5 RO BT I AMEE R A & AT #8 S BIS M 5t il A T AR B T
2 = I B B A (RN B S B v S S 91 S Y4 A A e 1 FH A A8k
PRI 368 5 S SR R B 7 B 7 8 A E DA B B8 28 UE DA A aed JEE 7R
X A5 AR KR A 8 5008 1 S 00 S P A T R S B AT T4 % 5 B, 1O 3
DAL T IR B8 14 3 — T A

LA T ER SN E ™y

i 25 T8 R AR VA O 1 5 | AT S, DU i R R S s R A T 1) ¥ 2 XU ™
BERRBEAR . AEAFTAPE LB P, AR B AT 8 S i 1 B 8k 0 L A A 4%
GEE AL TR M I 2R TE [ T RE SRR ISR o ELSE R e RIS A7 7 A A 1)
RO FEAL SR AT AT BE A FEALSE G T 9812 FEASOR BT 0 48 R B8 74 Hh TR A
TENTEFEAL

— N WA (5 KR e SR ZE 1 BINOGA v. Russia %8, M PR % i
FERUT BRI R v LI 75 97 35 TG AR SR, AR v £ N CRIVE S 38 ) ik 57
ST X HAE G S5 AR B S AT AT bRk pk i AT AT B S o AR B 57 AN
FA TR RT R E W 0 FEASOT R S B 2 987 1 i E 438 128l Tk 54 A
o ERMPATIEREH , NOGA 23 ] B3 a7 BV 5i i S0 7 1 22 B 0% [ DR A AR
S Gy AR RS W JE R SCH SURER A = WU B SRAT IR P 5E . 12

D Dott Tobia Cantelmo, Enforcement of Arbitral Awards in ICSID Arbitration, 2
Unlversita’ Degli Studi Di Napoli Federico 69 (2016).

@ UNCSI, Article 19; Sebastian Barten & Marc Krestin, State Immunity from En-
forcement in the Netherlands: Will Creditors be Left Empty-Handed? http://arbitrationblog.
kluwerarbitration.com/2017/04/25/state-immunity-from-enforcement-in-the-netherlands-will-credi-
tors-be-left-empty-handed/, visited on 9 January 2021.
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B R BE D R i O AR DR G R v B s A T A (B B R
FEINZH T o AE N 1961 FECHEW AN I SE K FR 2 24) (Vienna Convention on Dip-
lomatic Relations, LA T #RCHEW AN 2 20) ) (B 51 [, 2 3y 52 (4R L9 28 29 ) 5 22
(3) 25 RS 25 25 R4, = AT oAl . "NOGA HIEFIHF B9 = MMRATIR P s T
HMSEGE T FEFEAL SR AR 8 " $ A28 5 77 ), NOGA To i AR 4 4 2 i 1) i
AR A B ARAR R AP A B 7 iR il AT . B LA BURIEBE AR R T NO-
GA 2\ A (AT, IR NOGA 23 w) 32+ 30000 323 BB (1 VR 12 9%

2. B AN Ty

FRH 7 R T BUR A H T8 e 5 Ik 5577 W R TRl H 8y, 78
B 1 0 37 37 [ g T R A A AT o BT A B v e, I T AP SR Ml 1
DXy A LA Y H i) P oo R H B3k it PR A 5 B, BRI A
FHT A0 AU 57 G800 ™, 236 FALE ZAT 0 FE S B 2 3647 3 i1
PO AR 587 A 2338 i RIS 0] o (S e v 047 006 B 9% 7 1 7™ 81 A
AE RS BRI LS U5 T -

Ho—, BARH N ATE 5 R I 5 Fa Al FH R o2 A5 7 AR R, A
SRR H A AR G AR AE S5 AT Bl 5 7 B 5 AT AT LA 3]
— NI E B XA R B S AR/ . P S E I CUNCST A 29 ) %
FAPRAT (0 R Ml 5% 7 2 Hh B 22 0K - BOR BT P b 5 YRR T B T 047 0 Z [ FA AR 52
PREXZR o o= R A [ G %8 4 W A HE R 78 ol 5% 79 B Y, 1 TG e 9 42
TR ER . BN, b BRAT IR 7 %4 SIS ER T s g
P PR SR K BB 7 0T [ R — R EAUIRRE Y AR 3 2 OCHEZEEH , IR
PRI BT R R E AL S T BRI H . 45 TR0 ) i
2 % T O PR, AT AT HEPRAT (0 R M B 7 Y R B g g I, TR A MR
7 SR AR AN — 2 (B A I S ] T4 IR A B R AR TR e R B
N, GERAT IR P B o FH A2 By, 30 TRl B Y, D)k B —efit

O (LI A4YE20) 4 fElElEeRiEkE, URIESAEMU =5 EEx#T
B % E M ol R B RAT, BS540 BEZERS T EEITRESZ L0 EA.

@ B NEHE (E R KM PG5 5 LA TRk 5 A, (F B % 5% )2001 £
FAW,F 14270,

@ (HEEERXRBRAE)S WANT, PERT ENALBI AN A FTBERANETH
WHFEREAAELEENTHTL R FCHEARETREZE (U EFNEERS R
FEVBI6 AT NIRRT FERF PRRATR T HERET L RE 4 2B LT
FBRF RS, OE G DRI (UNCSIA A )E 21 (1) &4 4b 28 % 7= (A #4847 Tk
PO VEERF PRETRET SRR B Uk = S RAET L EF 24
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6] T2 TR St E AT,

3.5 B R A2 IE DA

TEZENE T AR TS 1], UEAL A TR B9 T R 58 7= B 28 U DA AR A h 5K
AT —T7 A o B T S5 0 B A S 2R [ A ) EL AR R 45 A R £ B
Uk, S EOE A E Z G0 R BAR T A B IFAR S 2 BN, feqr 22k T R AT
HRAHZEUE ST, HAS U R AN A5 2 22 32 g A9 AT AT B0 By, 17 2R 38 e A
G R T B B ATA S AE B o PRI G R # ik )2 13 (5) 2%, pdhdT
[l SN B30 5 774 it 14 BT B WA A A O T 587 P B ) S8 20, JC AU ]
A UESE 4 B UE W Sk o vl DL A ik T e — B m] [N ZR G [ 252 B
P T B P T B A Dy BB Sy — T D, BTN AT RE AT T AN H AR 57,
PR FHWRUEYS 09 T B AR A 2 2 BIHAT . MR CHEQLAN A 2) 25 22 .24 31 551
WURE < (AR T AR s (AR 1R 8 S e s OB IV 7 AR 220l TR A 24 A s (il
AN 5 S SRR s RSN B AR UE 55, ANFF B il Bk o Hy T e LABORS
FEOTUESEUE TG B R F A, 35 5835008 1 MELL 8 2R IE ST T ©

() e &) % B R T MPATER SRR E

AR IF AR SEE AR A, — [ ) EACR S R E R R 2E B E ORI
AE. PRl 5 BT [ 22 (] A BRSO 28 S B 52 i 3 SAE 7 1l [l ik e 2 1 2
TR BARBE P AT R O R, AT e Tk e T Ak B AR A ), A B 32
PIFLA NSNS ST Ban , P0AT 1 ) AT REHHLC OO — 4G [ g AT
112 R E AL, 1l E BRSNS R LK SUEBGR A S . IL, 4%

(D See Yang Xiaodong, State Immunity in International Law 420 (Cambridge Univer-
sity Press 2012).

@ See Andrea K. Bjorklund, Sovereign Immunity as a Barrier to the Enforcement
of Investor-State Arbitral Awards: The Re-Politicization of International Investment Dis-
putes, 21 The American Review of International Arbitration 229 (2010).

(3 See Sebastiaan Barten & Marc Krestin, State Immunity from Enforcement in the
Netherlands : Will Creditors be Left Empty-Handed ? http://arbitrationblog.kluwerarbitration.
com/2017/04/25/state-immunity-from-enforcement-in-the-netherlands-will-creditors-be-left-emp-
ty-handed/,visited on 9 January 2021.

@ (REERBRE)E 1BO)FAME BFEEZSEIRERDDKRY T HATHLRS
ZAN B BEARKERELRTE BO)F AR ZFABEZAA ;A T EHF 13(4) 5%, th T
FHEXTZERERK AT -G A TRESA THLENZERS, M ELH
oo AL, IR AR A AR Z A7

& See Mathias Audit, et al., Immunity from Execution and Domestic Procedural Rules-Pre-
ventive Control, Burden of Proof and Discovery, in Tom Ruys, et al. (eds.), The Cam-
bridge Handbook of Immunities and International Law 383 (Cambridge University Press
2019).
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AT Lk AT A B A R A I PR AL LR SRR R R, A AR [
(1) 588 ) PR T 7 Th] 2R 0 L B S ) A PR R o] o RV A Ak A R I 5K, s TR
Ab 3 2R T [ R 7 AT e TR AL, A DR ST i I P BRI 00 e o R A
JUN] BE hE O X A B R L R IR W B AT LR R v AT . AR, iR
AR = E TFOR BT E D B E AR ST 5258 = E (PUTHLE) |
B HIF T E (BOR R AR TE ) Z [ A 2R 5 O R IF AR . HiEHI TR s S
AT L[ Z R A AN FEAE AT AR ) 23 36 2R 5 T R T8 PR 7 6 1Y) % 7 Ak TRt T i ]
ARG 7 8 T AR 18 E R E WA 5%, R T A T [ 9 A A > T T
HE 5, AR AR DX HITHEE BB T — @ oalik e 23 FILRh %5 & i
A7 b AR AR BT 8 SR ) B2 ) 78 A PR B &S [l N 45 T 2R 08 [ — e R 3 b 1) g
L DL 5 | A IR 4

w1 2R T XA T HE B ) AR S R, HE =R ) 2R 22 )
A EIGESE . #F Sedmelyer v. Russia 281, 24 Fi ML 5 5 1 Bt 75 28 BP0 ) B AUER
GPUAE, MAEPATERE A 5 A A G DR T BRI . R ks B Mg 51
BRI B I % e B AR T B A 2835, Feak iR P B iz ARk B e B R . O FE
NOGA v. Russia 21,2000 4F- 24 NOGA 7~ ml 7E 36 [E TR P 7 R e L0 A4 25 By
T 3 1 W 48 Bl A 25 B, v MRl i 8 B DA T B A 19 7 SUBH LR T X B B 4
. “7E Yukos v. Russia &7, Yukos [ 72 [ 2 B HH 3 5 il S04 TR 25 i B 77 1
] 7 Js FE Shael T R,

= B FEEOR BT 2 E S A H 2R

SEPBLTEE ARG 5 4Ry 1ISDS AL A R , Bk i SL PRI T e . H
R B RA TR S LU 5 S B 0 7S, AT 36 S [0 T ke (8 S P T M B BELAS o 7

(D See Yang Xiaodong, State Immunity in International Law 421 (Cambridge Univer-
sity Press 2012).

@2 See Joseph M. Cardosi, Precluding the Treasure Hunt: How the World Bank
Group Can Help Investors Circumnavigate Sovereign Immunity Obstacles to ICSID Award
Execution, 41 Pepperdine Law Review 145 (2013).

@ Sverige Uppkallattillryska UD Sweden Summoned to the Russian Ministry of For-
eign Affairs, http://www.svd.se/nyheter/inrikes/sverige-uppkallat-till-ryska-ud 6301620.svd, visit-
ed on 9 January 2021.

@ USA Execuctive Order No.13159, 3 C.F.R. 1429 (2000).

& See Mark A. Cymrot, Enforcing Sovereign Arbitral Awards-State Defences and
Creditor Strategies in an Imperfect World, in Tom Ruys, et al (eds.), The Cambridge
Handbook of Immunities and International Law 362 (Cambridge University Press 2019).
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PP TR R, 08 TL T ME DL 2R B T S e BURE , EVRR
IRATRE“ A 2T . G2 PATI O AR T EAR L, 98 40 T —Fh AN
B o PR 7 SR A DR A 0T PP AR A T e e rh R e i SR PR AR, A 0
o T AR 2 L R R AT B XU A1, T R ) A A8 e v R P e R T
PERCGT W AT

(—)AHFEHEIL

VERER DA T B SEPRAZ 25 7, 9835 U e K AT e R IR e bt T b B 3 e XL
B Ak SR Z AN Ty I VR R AR it , 55 FT A RL R =5 A T

Ho— 75 58 ETT 7 4% 5% G IRl B DA SC il vE A R XN i EAGE feids , AN
A4 v i DR b B4 P BE SRR AT AT AT 55 7 i fetth . 765 [a) 4% 58
TR A AT T B R AGE B R , DU R DA ACF AT A4 1Y
AR P RAR e o R . PSR R 2 [ e S AT A e I A
R FERS B G, W B 08 B A TR X 2R ] A A R R e b TR AT RE . )
i AR — AR AR R A A A, — R 2T R s
170 RS 2 [ [R5 A R W S A T B . 2L AT RE A AR 1A ] ()
TER A I A AT # S oA S 0, S TR BAR AT 25 ICSID /R 55k, ©
— MM 0T RPN 5 R PAT A S HLE | IF B AR A 7R H A
WEAE P P 5 45 2 R B A T8 e B M B . DRI 80 9% 25 ] e EL R 9%
A TRl e R AR St A2 AR FTRE 7, 5 2R 18 [ 38 W T B 018 1) 8 SR 3 AL SRk . H
=, A& S = % Bl (third party funding) %) 1 &, 75 B #0418 S 0] LT %
7 SRR O B X BT R S bURE , P TRR  SR B A 6 1 BT 4 SR R S
R ORI, DU R4 5 8 i BT 0 PR i Rl S S PR AT .

(D See Badmus-Busari, Sovereign Immunity and Enforcement of Awards in Interna-
tional Commercial Arbitration, http://papers.ssrn.com/sol3/papers.cfm?abstract cd=2336664,vis-
ited on 9 January 2021.

@ I H X Creighton F R 3 RE W R AT X HFALIWREIRTHFRATHERL
# . See Creighton Limited v. Minister of Finance of Qatar and Minister of Municipal Af-
fairs and Agriculture of Qatar, Decision of 6 July 2000, Cass., ILDC 772 (2000) (Fr.).

3 See ICSID Model Clauses, VII, Waiver of Immunity from Execution of the
Award, Clause 15.

@ BRFEZFRIMAVAMEN AT WH 2R, EL/TAANE, HR&RE
HRFWE=ZFT R LERRFE, EHERERAR BEE L TR, A AT & 5= o
TR %,

® See Ylli Dautaj, Sovereign Immunity from Execution: Caveat Emptor, http:/arbitra-
tionblog.kluwerarbitration.com/2018/06/04/sovereign-immunity-from-execution-caveat-emptor/,
visited on 9 January 2021.
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71, KA T8 51/EH . INCUNCSIAZY) 4k 29 1 K, N 1977 A&
A TAETTRIE) 2004 4E1E A0 I, AL T KK 27 4ERYIEAR AR 2 T AR, 41l
JEIR T 2 BRI A e R RN = B AT TAE R S 0 i 64 [l B R % U S 2 Ak T
ZFIRES EIR A 252 F A FE B Eox 2R 52 1 Hh [ G SR A sl Y e B
75 FE PR S F AN E N R Bt R v, A A 2 SO BT I T A BE R 5 0 ° R4
CUNCSIZA 2 ) At i 3 n] BEAR ME 1K 21 5 (L 2920 29) sl (R B A 29 ) AR OB Y
KA AR B T o 1 A R Y R A T X B [ SR A P T R e M L 5
BoRE 2 B A A ARS8 5

2 A8 [ Bl B Bl A 2 F e e ik

7 FE| B 5% B33 R PR St S e ok o 2 B LA X o FL AR i 18 1 A 4
GEEAA R A PR A sl B e S . B, s A T LR M TT H AA 54
GEADELA [l Bn A L9 NG bl SEBR BT MERE . — 7 1D, (RN 249) 7 ) i i e
o T B PRAT A G R A TR [ R, (EL ] It B AR 0 3 bl B3 R PR 2 R s i o
R oE 4l LR Ik S . PR B A LRI i, (AR RN 24) SCA
AL IR SN BB 1 ) PRATRR S, (A R R R e (IR A T R S S BRI 253

O ZREHRABAE EEREEY &8 2N HTFN), (EFF)2005F 5 6 4, % 1-7 7,

@ (UNCSIAZ)E304% | HAE ANL N HE300HES BT H HEH I
ANEBFHREERBRKZEFEI0HNERK
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Immunity of State Property in the Execution of Investor-State

Arbitration Awards: Execution Dilemmas,Causes and the Way out

Abstract: The ICSID Convention and the New York Convention provide
strong safeguards for the enforcement of Investor-State arbitration awards, but
neither addresses the issue of immunity of state property from enforcement of
arbitral awards. Immunity poses a serious challenge to the successful enforce-
ment of Investor-State arbitration rulings and has been identified as the Achil-
les heel. Execution of awards is full of inconsistency and unpredictability be-
cause of the unstructured system of State immunity, which is further complicat-
ed by political factors and the interference of diplomatic pressure. Both the
waiver of immunity and the commercial property exception have been harshly
applied in practice. In addition to investors taking appropriate measures to pre-
vent impediments to immunity, an effective solution to the problem needs to
be based on both legal solutions and market-based remedies. Pending the entry
into force of the UN Convention on Immunity, advocating for a model law on
immunity that embodies the concept of balance would provide guide for the
harmonization of rules and practices of States. In addition, market-based reme-
dies such as post-award settlement, assignment of awards, and an enhanced
role for the World Bank Group are desirable complementary options.

Key words: investor-state arbitration; state immunity; execution of

awards; waiver of immunity; exceptions for immunity
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