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L183 Official Journal of the European Union 30-56 (2016).

83



RAKEBRETEIS 2021 F£E 387

JraCPE N YR N IR H L IR TS R S g ) R Ak 3 SR
E A BN ASTE SR I R R OR < a0 2R Y = T3 e 58 () vk LAI S, Wi
HEPR VAN G0 — S C T W 77 5 R A, DT 7 A B (AR A 7 A i A HAIOR s 77
DS 2 7 AR BB A3 A8 A 7 B iR S FHAICR o O T AR 3L 7 RN “ B 43 A2 1 7 iy IX.
g7, T SCKARE— 2D R

FIERNRFEW = KR PN F LR LH S NEA LT B EK R, iF
FEFERIA 77 5 Z A BRE 4 2 1Y [ 58 R 2 70 57 i v R HOA BR ) 5 S8 E G ]
RPRR Y = A AT BEBE ML R R A o p 8 A R TRl Qi 2R el T2
N S [RAS H T BT e [R)A JT 45 A S PR A% iR B0 i M G R rY HE I AN
P8 THE A ARV B RS0 B iz anfef kb 37 XF ik, BA AH G 57 6 JF AR 2 i B
TR D7 28 o ARSI, BR AR i 5 O R X A o IR 249 o, W] D) se i/ O 0
T Y= N E S 5 A7 0 240> SE PR 45 o 3 0T 38 O AR B B L e X =5 AT
B EOHUE SR FE T SE M, O T 4R S 3N 0GB, I DA BR A A A ik
FEUPS R i

28R 3T Y

SRRk NGNS = Ri=) Yl B 2 e BT S T T E YN & SR ARYAL N7 S
B IMS TR | b gt 45 AR A2 20k R P I A e 3l A A i € 1) A
Peo X, 17 20 v B AR B == AR A A7 B 8 BIRENE BT, R R T e Rk
I FH ) AU A — A BR 7R h i (tacit agreement) , DA R ZEXU 7 15 57 e [/ 43: FT 147
SRAHEWT H DLz 3 [ i b ) v S B - O RIS

TESL D, BOR PR ATS AR T i B R A P ISR G P o o LA 0 Rl K
P BEEF B AR T3S, e an, 78 36 [ 20 BN M M X1 1wk B o 2 ) oy
R RVFERZE (Gustafson v. Jensen, L AR A HIE RRE”) w1 BB /R P
WS, AR Y = A S i 2 7] Ja A Ak RS J 31 ) — iR U 90 T E A E Y
HANCLLE T USRI P A8 T BRI AR R, 52 BRI DN B e

O HZR[F1HEEER -KEBE CEERES PG ®), BBUK REHE, LR AF
H A 2007 5 4R, % 23 T,

@ See Gustafson v. Jensen, 515 So.2d 1298, 1301 (Fla. Dist. Ct. App. 1987). # %
EF ERAANELEAEHEGRT EA NG, X TAZLITWHEEYR =X E o k.
Brandt v. Brandt, 427 N.W.2d 126, 134 (Wis. Ct. App. 1988). ZZ EF , =R A A AE L E
ANEBERIRENE, BT M o6, U= AAAEE T Ly 4587 0 = DR F o

84



M FHRERPF X RO SEEF R BRER

Rt | BR 4 D B R IR #h R 7a B 22V (Besse v. Pellochoux, DA FRR“DIHT =" ) th e E
DL OY =i BRI BB 1A B b i s 1 A 3 Pl ol FH AP R o M 2 A e b 38 R 2
W=l s BEAh , FE R HE A FMh 22528 (Long et al v. Hess et al)", iEE WK
TG AR RS . i, A B E A AN BOR DS gaE e an, 7286 22 50
AN =R I HF 22 ¥ (Franked’ s Estate v. The Master) ', B AEBCHS e = L Be A
2O T S WA T () 1 5 5 728 B TN BE B R Rl 2 N B M e % LA IZ
MR E N ISZE P e R HESR I, 2 T2 58, r AR TE Bt o AR U | 5 A0
T IRFEM P 5 R UEHR 2 e B R LA s i O LA R

DR ZEVE 2 B AR AT Pl AT R 4 2 s AR £, ARG s R H
HH Ay ) BT () 75 o5 R e B B A8 S R i 2 o (ELZ: , Fl TR AR A i A P AR P 5 3
PR s, ) 25 55 175 A 24 35 N SR 47 M (strategic behavior) : “ U1 —
74 FHANCETENOIE T 2 RIS 000G 22 1Y s 8L, HEmT e i bAoA ) k1
1A 2R ) W 3k P AR — 3o R R 3 o 52 R HE A ) i e KA, 386 o) ] A 2 WA e S
Vi T8 SR I A5 120 AR ZR R A2 2 T DA S A B e 0 Akoxt 3 [m]
AR RS AR AT BT AR A, DA i i oS U] i R 1 2 W12 235 K, e 2l el Bk
VLB S Pk e A A 2 H 1Y

(D See Besse v. Pellochoux, 73 Tll. 285 (1874). & Z £ ¥, Y= A& HH T L 7 4w
TP R, 2 U2 E LT (Besse ) % 5 BT 4k i 7= B — < 1308 22 F Uk % R 5 3 (Pellochoux ) At
B, M NI B Y RN EROBR TR AMEAT. 28, Y EAREREEHRTIHE
£ EFAEFM, FEZNBRETIENEEF VNN 7, 2T 5 R BFIRAEEFAN
s T

@ See Long v. Hess, 154 IIl. 482, 40 N.E. 335 (1895). Z£Z % W, % = A ££ 42 [E4T
TAERM NG E EEE T TUEREEL T NEREY ME TN FERF LT G X
FrEEWANZ T, RELEEE, WARFT AT RATHNZ T AT 7 M- 04 %
e HETHERE, LEALETHNANMFE AR T —RBIMEXE, FHEFNRS
BN, B 07 T DR BRAZON By kT AR R BT T WL e 20 XA M IR AR B £ AT
38 A

) Cited from Ellison Kahn, Notes on South Afiican Private International Law, 3 In-
ternational Law Quarterly 439 (1950). 7 Z £, Y= AW 7 T4 7w & & w4 4 5, &
W, B TEERAEN, &7 TEAHERTHAEN, EX T ITRNEL B S BT
FEHTHEEANALRIESEEZM. £FFRTE, AlFEX R AR HAFRLTE Y,
WEMEER, CREFRFRAN , ZFE N ER GG LR E T EERE 2, WEEE
BAEUYEARTZE AN G FH ;L TN EKERFENEEREREM X RAE
A 5 8 B A

@ See J. Thomas Oldham, Why a Uniform Equitable Distribution Jurisdiction Act
Is Needed to Reduce Forum Shopping in Divorce Litigation, 49 Family Law Quarterly
359, 362 (2015).
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37 ] B R T

= 0] W% 4A A B b (intended matrimonial home) fix - 1 9 [H 2% & A R
(Cheshire ) 8246 i, H AU ORAE B # B4 P05 T S8 bRt R4 pr 207, 2
AMGE T RZEW 7 56 2, 10 v LU FI W 2 s A\ 445 S IR A7 fig

AL [ G ) B R AT T AR g JSZE A 7 O R IR S R —, LN ST P %
R R 1 [T 5 A T b ik ™ A R S [R] 0 7 ISR AR A8 ) SR ) A R 1 45 R
il o VUG, — L8 [ GE A7 A0 ] 1) S G0 T b 12 g e 1 S 0 7 2 3 1) )
i, FEA LM b wik e dF B A IR R URFE IR 2% (Toppel v. Toppel) 11, i ¥
B (Trias) I\, T 7ESUEE W Y35 ATESR S5 IS 0 Z A 3R M AE I 2
B EE  IEANREIAE 35 NS IR Fir e WIS L AR AL 29 o FE3& s S e 3R
IRFRZY(Locke v. Mcpherson) H, U 48 73 B o B e 24 246 385 FH 7 m) 432 v b D
A LN B A, (B HAT U 2 1] W 08 4T b A B S w42, 410 266555 % 38 7
T 75 LM BOCE T R BR T 2 T 4505 M 7> SC R R ZE 14 A0 LA AT
e 3E 7, A S AL 29N A A 0% T B PRI AS A AN AR AR B At P 8 A1 45
FUE , S B R A B IR™ E B4 X407

AL I b 25 S LA T — R TSR NI AR R, O — T
AT ) Y 5 IS JS P2 o RAE v p9vE I Ik I S R 2 e R

O sR20NF(rEtmEREE)E -FF1285F 27

@2 See Toppel v. Toppel, 114 D.PR. 775, 1983 PR Sup. LEXIS 159, 114 D.PR.
775, 1983 PR Sup. LEXIS 159. 8% ¥, B A2 EHA 4N EEARKR I F S EEE
HETMNEEARFRPTI19574ES A 198 AR A NEEER, EAANEGILA)E,
PRRETTAREEESRELEI970F9H ., 25, ZRREXEEZAHMN, 1975F
SH,RAMRER S ELIFEEEZT RN, ELEN, RARBAANEL T X420
FLERZRAEENEN ARALZEATAEMFm YRR T AERNE, LPa e —H2T
7 1981 F 8 A 18 B R AU E —hm K FHELEREL N FEA R, 198248 A
18 B, % B &5 5 7k b 0 AT H Az 45 40 5 R 1 ] A B IR R 2 AT A0 € o R R R L A R
W E AR T ARE RN AR E ERA TR EIBREWN TS Ik L HE
ty 3k B g 7= P L

@ See Locke v. Mcpherson 163 Mo. 493,63 N.W. 726 (1901). £ Z £ W, E T £ fr
TFEREMTLRAAANER, MNEFHAENGEEHEWER , ZFETEETAMHE
XAERBNAAMNEE, BEZFELRIESZMNEY ., FHREMNNRXEAEFER
AR BEATHNEEMETUHARE. BRENECEURLETAZLKRT
TREFETHEAR T LA ZFMIAMFHZAEORA, E AL MNEEMNAAERYE .
EXHEAT , XXERKEZFREAANER, B U ZMNEEXREIMAM R, EEK
AR YR, B BT R N E T E AT, R E TS T AR Mk Ak SR AN T RN
it #% . See Norvie L. Lay, The Role of the Matrimonial Domicile in Marital Property
Rights, 4 Family Law Quarterly 61, 66 (1970).
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AR OB AR (B 25 S T 0 o) WS A i ™ 4 5 7 A B 2 R AN S 1 -
N TR A R sl S R T R BN Ak, IR 2 S P i Z i
FRZEWS 7 R R WS A Z AT 7 DR, PRI S 1) B AR A P P, A7 283 e
TERE 5= N R S T S AR O B DR R 5 B Y [R5 M BOR IR 3 A & W 4%
PF, e g5 N ARS8 2 i s 4 5 21 Ik 725 1) WS 0 A8 i b A o B e ) 2o, O
HAENSJ5 & BRI (] N SEPRE A 220 . = ARSI AR A — 7 43w AR 2l 3 3
TR SRR E Z 4 25, BoSU BATAES = [ Ja i 3L R 2, DU SR =8 7 56 3%
JO7 24 AR g 24 3 05 U 3 (R4 B 9322 5 = B A . O 2R
ok i) A P 53 387 ks R e M A A D3, 2 O T 4 3 A TR ) A BT g )
B , A P LS 5 O A2 R B, (E R 7 2 S Bt o7 WS A i ™ UL A
B AE 9, B 28 AN R I 32 O o A P A OO D 5 i R (i D S A Py 8 223 57
A 2 WL S B e HE A Y o A OC TR IE R & 5, S ISR v A A7 1%
S AT T ) R R R 3B PR LR L) B R, B B SR I 1 Y
i 5 A& H R TT

(Z)EE RN

15 R S0t R by 3 R R 2R 5F (total immunity ) JFUU) , S BRI Al B 5292 %
S B GERN, FE AR AR ISR R R SR FEW ™ e R B AR B A A A 2
F NGH SN N B e , FLIE 4 1) H SR A S ) A i stk I ] R
I 5 QRIS 5 Sh A E 45 KT S FE S R S B AR B i e S I AR Sd Y o B
(Dicey ) 15 HL 1t (Morris ) [FJ A 32 5K , 1% i e [R] 43 iy A9 28 B AN 2 24028 5 s 22 A 0o
T3 WA= T A AR, © 2 BRI T JE S R s HLZR % (De Nicols v. Curli-

(D See Dicey & Morris (eds.), The Conflict of Laws 1466 (Sweet & Maxwell 2000).

@ See Jaffrey & Co. v. McGough, 83 Ala. 202, 3 So. 594 (1888).

3 See State v. Barrow, 14 Tex. 179, 65 Am. Dec. 109 (1855).

@ See J. Thomas Oldham, What if the Beckhams Move to L.A. and Divorce-Mari-
tal Property Rights of Mobile Spouses When They Divorce in the United States, 42 Fami-
ly Law Quarterly 263, 265 (2008).

& See Dicey & Morris (eds.), The Conflict of Laws 1478 (Sweet & Maxwell 2000).

©® See De Nicols v. Curlier, [1900] 2 Ch. 410. 7% % ¥, %% AR 7 £ % B 4 4,
HAEEHA N EFERAERNEEAR. BTN T EEER KT LAELG X A th &
Bl i, R T =X R rEEN IR, EAERM 4., 25, YFATHE K
BEZABRBEN HFF T PN ARE AR, A, RERA KL L FRERENM & H
Bk AN I R BEE AL, N ZEMPFHE T LR A wREREEE,NET
R FEE M7, =E #E(Shand) AN, MU HELFACEmREERFBEFHER, ¥
ZERARGCENE, T HEW VRN E oy F T, X B 5 B S 7= A 4y 5Ky i, B A
HMREUG FLEAUFEHNRAFH AR R A ZE LG AR FRNE R, RREEL,
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er) I S P B o 32 S 0] Sy i/ 22 N 8 s 57 32 T A, 32 B T 5
wmr.

LAE SR AT A TE S S ]

FEEIUFR 3T AEE JEI ) J73: , B PEEEAR T g e S5 (AN BRI 22 7
KRS LRI F LR TR BISEA PR, 808 L TR W R AE 1 BT
PERLAE o BT L AR I A1 S 56 T ] b RA 1 R 3 B ) 365 42 Z5 0, FE VB IS F 50
F M HEH LB S, T SR Al 1 A e A AR T DA AN 5 A AT ]
1o FET I, QR Y g Ayt fm) 48 ) L[R5 H R BT A A AR SR SRS TR
PSR E B AR RO o 5 LA 1978 4R A (O T ISR 77 il vk A )
/N #J) (Convention on Law Applicable to Matrimonial Property Regimes) A /4],
HE 7 5650 1 5 ERFENU R EIRE PG DL T, AR =38 N [ 48 516
B R IR KA  MRAZ A 246 5 | A YRR 2R IS 5 (BRI, i 4556 23K
FE T LAR =R BIAMEIE « (1) RZERY SRR J& B 5 4 ) E 5 E =S TR %
W5 () WS 5 TR [l — 180k o P % 22 Fe A 4R LB (3) B T ANAAAE S [R5 # J i
1o 3 ) 5 2, 2 5 RN HUS T LR S i, VPR = AME I
TS e A B AR AR T W R ERERICR

2 RS s E UL G5 U I [ 4k Bl A 45 A

5 FRFEW 77 O R AT 4 25 5 B AR WS AR W 5 45 WA U2 T 7
ANB AT SRS A A 0 AT DA Rk Sl AR iR A v o (E R AT W I A
SR, JUHIE WS R 2 45 M AN 0 SR EL S I Wi > S N 2 [8) S 550 = N Z [l i 7 56
0 ELAE A7 2 A B R 7 56 22 52 ) 1 05 WA 23 45 T 1 e A ik S AL
bk, R, B R FHERS IE 45 s S0k ) AR AR RCR R U AR R
Fb A 7 38 A LA % g s At 8 2 [ AN ) 1 2 S5 2 ) A SR 22 0 7 O
TR B R T 7 B S PR S B CRIA R o AH AR S B, TR B
P FR S HIOF A& “HRAS Y, T Bk T I A e B Be A T 0 o

B R H UL AE J7 R TSR Sl A e 445 5 A S il b 38 1k 38 m s i) PR o) 45128
SRMPAE A, bean, &) 2 R R R ZERU 78 “ 45 1 i iy e [l g Nk, A TR
ATFAERYREOLT W3S ] fe Je 7 2 m) Ji vk 5l di e S (] 43 i % 5 © B b ] LA
“EEUS I T SR FEN AR R E N R ZE P O R R . ¢

S E B RE AR, RIK ¥ 2005 EH# 246030 0, % 165 7,
HM2007 E(H Btk wEEX TEFRAES BRRERDAN B EE)E 21 4.
% W 1979 (40 F A% TEFRAEHE 131979 554 )% 39 4,

W 2017 FCER A X TEFTAZNEIE)E 194,

CITACXS)
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FEWAHDRZEW = Gy b, B SR B DR 3ATE TR S F A TR EE A
BRI, Uk B A B RS P VR i b, ER A U R A 5 0 1) 1)
77 ] B v B 5 TSR RV I S AN R ] s M e HE 2 T A HE )
R B R S —— F AR R R SR R SO B R W S R S . R
VAR BN R ZE W 72 56 R IE A L), S 5 2ok A i a0 42 o B0 SR 1
FLZ R B 28 T R FE O R AFS R NI 2B Sh S ik v 28 . FEIR I SC R A7F 4Ll
[, S Bt X L 1 2 S T A 5 LA S I S AR | 3 B R I R
AT RE S IR B Y 4505 45 A I LSRR, LA W] BEAE SCAARAUR 55 T T B
Ke— i34y, w36 7 A #5

(Z)A&EFEM

AR AT D) 5 4 DS AR X, L SO A SR R 7= 6 R wh s vk b i sh 28 i
G5 R A SEBRAR B, M FE W 7 O R UET A IR N B 2 AR 5T . AR H AR Ik E A
P, TR ] R A X R ZE I 7 56 2R i o i R R N I 2 R 2 T R R, AR
T JE U — A F T 3077, 8 9 R M SR 3h 7= 1 BAS 3 U038 3 2 IV 7= i 7
. @

1A 1 Ji )

FE AR IE I U (total mutability ) 48 R FEM ™7 56 R T BT A W 7™ SE 15847 1 55 4
SV I [R]_E SRR 3T I AR R R AL DL R Ty U DL VRIA B B 7 4%
SR RDA B 0 5 [ P A e A 0 0 o 0 S e v 3 Y N e L Rl BT
TR RO T FEW 7= Fe PR IR T, LI 18 DL %k SE PR AR vk B bk AN I 1S I
A7 SE I T0] N 24 S 08 e ] Ab 0 G a3 BT, AN TE I 7= 58 e e R L BRSSP
TR T e e [ i M 3 B M A [T 22 25 A A B % 7, DT R B A 1Y
HRASTT , HCINTE BEGESRBELE I Z2° (Savelle v. Savelle) H, 2425 A XU 1 38
A B, 05 5 72 2% oy e IR i 2 3R [ml w41 30 45, Z 5 i85 2 25 P4 7Y LU N T AE 1%
ST AL R T, 38— B 5 722 V5 VG FL M R B AR R0 1M fie i ik
Bt fre 24305 FH 2 N 1 A 1R R Y i A A6 K U SO A7 S 0 ) e AR A 00 7™ o 53 AN

O S W& CEEA R AR, RIKF 2005 FH + #6016, % 160 7 o
@ HAXF(EREFIREM - AN ELER), (IR EBTFR)2019F% 1 4,
62T,

3 See Restatement (Second) of the Conflict of Laws § 234 (1971).

@ See J. Thomas Oldham, What if the Beckhams Move to L.A. and Divorce-Mari-
tal Property Rights of Mobile Spouses When They Divorce in the United States, 42 Fami-
ly Law Quarterly 263, 269 (2008).

& See Savelle v. Savelle, 650 So. 2d 476 (Miss. 1995).
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FRFUS IR 22" (Marriage of Scott) H, 2435 A XU fie ) e 6] JaAF R AR i |, 2 )5
L FR ) 5 KM JE AT, — T PRI M B B S IR, YA BE DA R ZEXUy 1 85 i A ]
A 12 B 58 RS MR e — S Y 5 A AR ORI i BT A W P 5 00, 1A, — 2
FUISLIE RN EEARASTE JF ], Lo Gn 3 - LAAR B F5 A8 085 R 3 i b vk A S e 5 2 0 ™
KRBT S 45050 . ° 1 B T2 I FE A P 5w B e e i 48
e, — et A R Ry ) LA A PR i i ¢

5B A 2 S D) — A, A AR S S T SR 7 OC FR A A IS HAT AR
FE AL, S TR A e Y R 2k DL R B 0 S BCRTT , JRiB IR e Y S A AT
JIT I DA R0 7 A b A A 22 /DR AR B 8 D) B S ) SE PR b s O T . R AR IT
Jr IR/ 1 A W ANGE T B A0 2 i BR , ANCR AT w AR 8w DLREAR
PRI RS o F 2N 2 RSl — 5 24 5 A S0 I i 2028 B J 3 [
FE Il IS ST, SEB PR I B Y 6 T3 0 5 S S ORISR = N
& AT RE R AT

2. 5B 1 S )

3722 1 Ji U] (partial mutability ) 4 DA A5 R 7722 3 [A] 48 45 ST EL AR I0E 72 5] 1Y)
e 1% 245 03 SEBRA ) A S 7 I B A A o DA S R JT | i 285
W), TEAZAT B T U W AF L0 18] e AR AR TR O T, X TR Ji Z A 4 ATk Aa 1y
ARV 7, i FH A% Ja A %) G 08 A oy s 5 ok 1 LS I RS 0 0, Wl R A s LS
(1) B AR o bk o

FEGC [, 57k 5 G TE— R LR T 28 R, 2006 4F( IR =2
FREIE DS 39 55 E , RFE— 5 WU B BT B (R 2l 2%, R 1 S5 i AR — 5 7R 2
HTREAS A B AR o BRAR R AE ST 3 v WA >R FHA 2o 7228 3 D ) {H 7 ] 3 52 B vh
CL 22O N AT B RS, o rp &8 9l 5 | DA SCRRZ ] ) 0 5 kg ir - A e e
¥ %7 (Lashley v. Hog) , 1% 5 WA K ZEWF P AU 52 874 B b ik A 1 SCIE , (HL BT
O IE 58 SCHYZER NN DA T A% o SR 38 | 173035 — 5 2 S AR e D 0 R
S 1325 e A A% B 0 P ORI BRI SR 22 I 7 G Z 00 v 2 B P 1 8 ST A8 B
R T AR EAI SISO T I & A Pl 2 B e 4045 (%) 5 R O 7 A

See Marriage of Scott, 835 P.2d 710 (Mont. 1992).
% 2017 4 (3 + % TEFRA B ) B 554 % 1 3
HR2007 F(LFHEXTEHRAZSERRFFNEFENESTI8T ERHE)E3

CACKS)

@) See Cheshire, North & Fawcett (eds.), Private International Law 1297-1298 (Ox-
ford University Press 2008).
(B See Lashley v. Hog (1804) 4 Pat 581.
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FEE [, F PSR TE S R FEW 7 5 R A AL 3 50 e A s 1) 06 4 4 e
52 HA f5s A 15 (greatest interest) , iZ0M s, S 200 4378 1 I ) £ 28 [ f9 %A 7, (]
S 3¢ EASR B B B A M PR35 o DABS IS IS FENE P8 B 5 43 B0 M 4], &8
LBEAAETS 43 A8 T SR U], BE LT A P by F T2 e G A5 AR = i 43351 5
T, HANKE 35 A A A b S B Ja A 9 e I PR (minimum time period) 1 i}
BOR . CHean, 78 BaR DU SR b, 2= A S 2 W] AR A R AR I B R R R T
A RIS ET I P DS, HE 0T JE 56 AR M iR BEIA T Y535 AR S Z S5 3K
PR 7= AN e H 332 2 s e i S eid ORI BN o 35053 Be R 43
AR AT AT, e, A KR /R 58 (Ismail v, Ismail) o, L BefE%
JEER AR IR ) 2 5 e 2 LABST , B 2 AR R S 5 I 3 7™ HAT B[] 1
CAT Ay R (R IE AR N PR T DA v A B — SO A A

BB AR T N BP0 AR TR ZEW 7 SC R I 1 B — U P BB RE R 5
AR R] 3 FR o R R A R (R R WM P R "R o R — TR
PRI 7= B e 30 2 i, o T om R L B M T A A ST, N2 AL T BRI = 2
] B SC R R A RE SR, JUHOE AR AR5 e e T 2kl 3f 3kaa 0
MIEOL T, S AT et FH o) R A R SR R ) SR 25 78 A5 S i B 2 . Y Ah,
FERRE b M2 0 BT A 5 0 M R AP B B0 R, T ELA R BEAE SR 45
AT — AR R | 3K 7R S SR T [R]IRE A ™ A% sf [] BR 1 7 ) 10 3
H X DU R AR .

(19) 5% V) BE 2 JR 0

TEEHEEPE R 2 87 VA v S5 8 DI 2R S 0] o 9 S 2 A s 0, 30075 A L St
IR TS FNRVEE R IEOLT iR T ™ R, hWaE 5 Z B %)
HR AR BT o OFE VST S5 VIR 2 D ) B 2 e 300 i AN 75 225 LR &% i i Bk

(D See Dicey & Morris (eds.), The Conflict of Laws 1478 (Sweet & Maxwell 2000).

@ See J. Thomas Oldham, Marital Property Rights of Mobile Spouses, 26 GPSolo
12(2009).

@ See Ismail v. Ismail, 702 S.W.2d 216 (Tex. Ct. App. 1985). % £, N/ L %
ABHRRER, EEFEFENEA R FEEAFLERTFHAMEANN S NME R K
FEEFRE - EREFREERMIA AR, 25, ETEB R G DM P A LN
Bdt BRI, WHEX T AWM EEHA BN ERFHNEEEF, REF T UL TR
U AR ELON A B TR E R AR E AN R, EEREES N R R R AN
AN AR A AR B

@ See Ann Laquer Estin, International Divorce: Litigating Marital Property and Sup-
port Rights, 45 Family Law Quarterly 293, 315 (2011).

(B See Dicey & Morris (eds.), The Conflict of Laws 1467 (Sweet & Maxwell 2000).
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T RO IR AT N B, $24 HF J5 T A7 AR I SO R R SR

TESE I, e UVR R S0 2 51 20 1 (08 U gk Bk ) I — bR i, # 1
e A3 P 5 4 DD 28 B UL, 5 S5 ] HL A BOR R £ 70 BT i AR 25 8, B 580k s
JE B G H A 55 FEAS U 6 i ) W AR — 05 o i S A A e B M R . %
JEMFE W DR ZEW 7 R R R AP R 2 iE . el 2 Ur4 2 %" (Newman
v. Newman) H, 5 PY P4 LU 5 i i B A , Lo 05 S 7 0 53 07 BT 34 9 45 IR IRk
TEA RO, 7 253 TR O A S 42 A A0 ) XU 3 () 45 P e 43 A 5 AR T i
STZINIR N A A 2 AR Bl R Bet— A s S X0 Kz sl B fe# bl
AR N A, T B ABRAT 2L [R) Bl = (4 ik ) B LA S Bk 28 1 3K [ £ e
o, BVINAE JE N o FEFAS D0 T, AnRZEPA P sl A~ DAL i J T, ELA
H 2L e I b FE B IR, 3 m] UG B H 722 B or i 2 0RO s b A 7 IA e
UNARIRZEBA A7, W AT L e HoE T E 5 S b ol A B i 3 i B A
ERoRA ALY LOAE . ©

VIR R SR LA ZE JE SR SC R AR UL AR &, LA —Fh A IR R
A 5 Z A e VIR R A0 B 2 8] 0 S LB AR AR (seat) Y HITHR o (HLJE 76 A TR
SHASIEAE ORI | fe S DI AR U A S i T R, AN 2 e AP e DI &
1117 L SR e 2 U AR AR L, 33 402 el ] e DT AR D 0 Ay A AR
Ry A mREE =S, U HIEAE S FH NG GE 22 8 R AL (1R 00 T, M
VAIE G 5 R ZEM = AR B A e VIR AR o

B RERRGIIREM =X RS ERBRIOET
SRR B R 3 T T 72 ) 4 B2 At ek e o, SR E G AR T L

O ZAEAREWHRRN M EEA DC(H IR EX REHEERE)E 24
A EG) (R F(FABEKFFHR)I2017TFE 6 M, % 197 7,

Q@ FR[XIHEEEA-KRE CEERES PIEZ), EBIK BEHEF, L RF
R A 2007 S WK, % 75 71, See also Restatement (Second) of the Conflict of Laws § §6
145, 188 (1971).

@ See Willis L. M. Reese, Choice of Law: Rules or Approach, 57 Cornell Law Re-
view 315, 317 (1971-1972).

@ See Newman v. Newman, 5 58 So. 2d 821; 1990 Miss Sup. LEXIS 55.

® See J. Thomas Oldham, Why a New Uniform Equitable Distribution Jurisdiction
Act Is Needed to Reduce Forum Shopping in Divorce Litigation, 49 Family Law Quarter-
ly 359, 377 (2015).

©® HW[X)1HEEES -KEE CEREES PIE®), EBUK REME, L KF
A 2007 SR, % 74-76 T
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FFEWA = R VL S AR W REEAURIBE ) AT S RE ) W3 S R, ik IF ok
PEALBA R A e 26

FEFR E AT, Sk TR AL T BE AR SR sh A b R AT A M
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2%, CFREE A M2 ANTE 20122014 4F 22 [8) R A A e A 1D T A ) s AN g g8, 15

O ZWAFWES (ERFAE), BHEHE B 20124F 1K, % 63-65 7,

@ % M.[2016) [ 0203 & 47 6146 5 .

@ ((HFBEAF)AFMB(-)EISAAT “ERANEFIHIREXZFEAREE
FALHOLESEE—FULHEEAREFPOHNM T, ARERTUAZHFIRE
RAFEEREA TN ERANZE R, ERE . FTEHRE ASEFHRA
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Conflicts Mobiles of Laws in Foreign Matrimonial Property

Relationship and Solutions

Abstract: Conflicts Mobiles within the sphere of international private
law, which is typical in foreign matrimonial property relationship, should be
classified to territorial conflict of laws in nature. The creation conditions of
conflicts mobiles can be satisfied easily and the mobility of the society im-
proved greatly, so that such conflicts become more and more common and fre-
quent. To maintain the reasonable expectation of parties and appropriately limit
the discretion of the court seized on the time of applicable law, it is neces-
sary to solve such conflicts. Various principles have been adopted by different
countries in their legislation or judiciary, including Party Autonomy, Immutabili-
ty, Total Mutability, Partial Mutability and Most Significant Relationship. How-
ever, there are both advantages and disadvantages in each one. Although China’s
relevant legislation is not so clear, a optimization combination of the principles
said above can be adopted. In judicial practice, there is a tendency to adopt
Total Mutability, which should be adopted into law because of its moderation
between justice and convenience. Furthermore, Party Autonomy should be giv-
en priority definitely, while Most Significant Relationship and Protection of the
Third Party in Good Faith should be taken as supplement and correction.

Key words: matrimonial property relationship; conflicts mobiles; party au-

tonomy; most significant relationship
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