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% R o 7e H g e a8 AT ICSID #k R A% R E 3“5 7 4% B, 25k 2 & 5L E B AT
XS, XERBER 2T RBEEREWFETLEY KB EF& %5490
B 20196 A18H , MATHEEAREHRIA, AERAZRAL2EINTRE S
L HATICSID #Hok, A FH TR B ER 2R E ;B AR A E LG E R KL
HZEWERXREHELE, REANMHELEREZ KAEULERE=
Fz R RE R EERET AR A E RN, EXLE RAZRL
REFF T EAHREEREN", ANTHEE TR H K M, B8, ZAiT
Xt ICSID #; % #1047 ty T 7B (46 B 37 A 249 ) 91 2 A 1%, 3 1 & & 7 ICSID 1 # 4L
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(T E #hoE B . 16SFB02045) th Iy Ex b ik B 2 —

136



KR ME TR Bk B E MR N 5 ICSID #k A& $4AT 9] A 2 B

FrEt Az 20 7 MK E SR B R 52 me . X RRE R RS (LR a7 ) B IR
W 18 4% B FL0 3 T 498 3 — 2R 18 E PR B T A 7, Micula 58 H A LA 8
o VGt # A 2018 4F 12 H, E bR PRk BE v AR B A 2R R 2 IR H O,
JC5E Micula 58 00 UM XS R F8 bR . #2019 4F 6 H 18 H , W 5 38 v B ik
Micula 55 B RS 22 01 23 e 08 AR R T A 2 5 Je 0 A s A% S 55 7 L%
o3 T84 il 45 e st B = A T 24 s D JE o R AR, R B TO AU I
Je AT AR D, TR T H R A e o (A4S S TE S, D 3 v B AU
WIH T % 5 )& A I A4 38 R 5 22 950 2 AN ) BT 12 [ 4 By, T vk 1 27 5 Je 0.
BR3P A2 02 75 A0 Bl R 1k B 54 B, DA R R vk ) 320k 5 B PR 98 4% 44
ZIBE O F BIRAE 128 . H RG2S D2 O 5 B 383 v B i ) 20 8 e
VR, GRS KRN B e 2 AR R DL 3L T X B A R B A R AR AR R
LAl

AR SCR P DA K T G4 BRI (%) #5455 Micula 28, 76 JHLIE 2% 03 23 U
WAZ L R R A b IR sy e S N T RRERVE | A Sang , I
O3 M7 4 S5 U 2 T JE S FRAT ICSID R Bk 1) | A & 75 1 2 5 B, E— 25 B B Ik
SRR A VRS E PR PR T Z R S A &R o

— Micula ZE AHE R

(—) 5 I J LT 3% 9% 188 ol 4 e
19984F 10 H 2 H , ¥ S @ WAAE T “5f 24/1998 55 2 U 25 191 ” (UL #

@D See Kai Struckmann, et al, Investor-State Arbitrations and EU State Aid Rules:
Conflict or Co-existence? 15 European State Aid Law Quarterly 258-269(2016). See G. Ca-
hill, Enforcement of Arbitral Awards and EU Law, Further Down the Rabbit Hole, 4 Euro-
pean International Arbitration Review1-42 (2015). Ch Tietje & C Wackernagel, Outlawing
Compliance ? The Enforcement of Intra-EU Investment Awards and EU State Aid Law, 41
Policy Papers on Transnational Economic Law 1-9 (2014).

Q@ XEIHEMARAE I2NE R, B FENTE K R — R 738K 0 AT, A
e k= E PR R . #E 20184 12 A, A 83 & 5§ Micula % 15 7 & WL oh [7] % F 14,
5% SR T B O R BR R B A A T AR 9 BKCBL 9 B8 BITs K A2 HY

@ ZER4YT201543 F30 8LA RARE,NEZ DR ILHAT ICSID # 54 &
W E R® B, AT R R PAT R K . 5, Micula % 11 W H Ok IR OO, KR
T IE o
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EGO24) , % 77 FE A b X (55 — RN HUIE i, FF Stei-Nucet (R4 X 2
AFHBIX BT % Je BN EGO24 i il it , 20 T 42 90 4E X 2 21 42w, i
A BLEE Y Y22 Loan Micula 1 Viorel Micula DA B AA 1304 9 =% 28 7 (LA R B
“HIEN"), JeJa7E% e Stei-Nucet i X $5 %8 T i AR Fh AT CRHE P2 hn T
7L IR AR R 10 A LRI A — 8643 . 200042 H , 2 I Je S TT I A KK BE 11
WA, YR T P S 1) 5 4 BURE RIVADH5 38 <1 R B 1) 1 22 4 B AU, T EGO24 Ul 1
JitiiE S 7% EE . 2004 4E 8 F 31 H AR ARGR AN — &0, & B JE WL R T
EGO24, JE R4 T 200542 A 22 HAR, 20074F1 H 1 H B B2 iEA AR
o

( Z)ICSID 3% B2 ¥t Micula 2 B85 B $h4T

200548 H 2 H, B A KIS 2 5 J I —3i # BIT (2002 425 &, 2003 44
R, LA AR 2 i BIT” ) [a] ICSID 258 1 % HE 45, SR 2 1 J& W7 I A2 A0 40
Ko HIENFFR, F e WHUH EGO24 7% TR H & H B, S8t &
P20, AR EE T 2013 4E 12 7 11 HAE kv I % 1 2 37 IB0T B 1
Jiti , (R0 T H % E A EGO24 T 22 2009 4F 4 A 1 HFPREF3RASHI 25 A9 A LU , 35
T % 5 BIT I A TE R 55 o PRI R % D Je WAL 0 S A B N2
1.78 AR TC Je LA S, 458 3 W 4% 4 A i 24 2.4 42 Mk TT o R P AEBLUS , 2014 4F 1
H 14 H,2 58 s AT &k 7 £, BAR %K H i35 A\ Z — European
Food  SA BRIAZL I 4A B M HKIH 29 7600 T3 B TT Y B £ 4

HIE RIS 7227 5 JE 0 A — S Be B A TR oK, Jo B S AR SR 5 45 7
2, HZRE 5 JE W S AT AR AR AT AR R S o A3 Iy B e 12 B A (e i i
NP 54 SRUMEVF AT IZGER T, HAVAT A 51T 2014 4 3 1 30 H IR IR T, 23R
I e 0 BGR AR B2 T R 1 6 H P, 1l B IR AS LA oA A a0t )L L B oAt
P o IR S 2k L LR AR i B DL K S R — 2 b 5 2k B 4
HI TR AT

@ EGO24 J% Ik WA B EGOT5 53T BT 4 4 MR FE I “ 4 A o 3 [l fRo T B 4% B ol 2 DA
T A 6% B T A3 A, A 00 B K B — T Y 5 AR A B K o B Y
X E R, T E, B UUE R 5 24/1998 B B AT LG E 6 4% 135 (b) (D)
()T % F R Kk Koo

@ See Sweden-Romania BIT, Article2(3).
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(Z)BREZE B AW ICSID R AT R E

WA 22 D1 23 7E ICSID P2 1 BRI S HABAR DG TE I ST v, o560 2 B JE i
KR EGO24 Wil fi it/ H0 o 2 A IZ AR i S B ER N AR T AR iy # s it
%7, “EGO24 ¥} E A% By , 5B W6 T R B M HLE ANHRARF VA4 M
PR OG- X Sl B R R D0, A5 i 2 B A AN A5 R ARV OC T 6 4% A B2 4% By
SRR, AL, S SR it AA B T DX S B AU AR E AT o iR B R A R B s
1 H e A g th e i, ti T EGO24 11K 1R[] (2005 422 H 22 H ) T2 5 Jg .
BB 2E BT[] (2007 4F 1 A 1 H ), Z2 5t 2 AN REAE IR 2 i 1 AR AF5 W
E BB A E518 . 30 1, 28 0 2 R e R T Uk B A T3 A Xt
2 B AL 38 S, TR AEXT EGO24 AT IEAS 2% s TN E U TR I S P 5
JETE K BR EGO24 , iZ i ihie it & TAR ik E Ry, “ S48 T g ATEIEH T
KT ASPAFNET R, ©

X T R K S MR AR O 92 B 1) 4610 T 1999 4F- 3 H 22 H &[4l a2 I
ST 2R 659/1999 5 £ ), J5 T 2015 4F 7 A 13 H A& Bz 4 B I 8 52 T 2R 2015/
1589 5 2% il , [F] 1) 27 659/1999 5 Z BB I 1k o5& T X AR vE 32 Bh ik 47 “iB 27 1Yy
ELRIALEL, 55 2015/1589 5 4519155 16 5 FE - “ LAE AR L3R Bh R A /R AN R
PRI, Z2 o AR PR, A DG L B N SR HC— D10 b B Tt WA ] 52 25 N 19 4 Bl
(LR FR GBAZDE ) - 2 R P68 B2 0 38 [l i 482 B , A0 46 2% D 25 0 1Y 1k
MR

BE X2 S8 AR E I B D DL R UG % S AR K BRI TR L B R AT
201543 130 H kA e Zeuese 4 - (1) % 5 e X2 3P 16 S AT A g T Rk
IBATARLI)HH 107.1 5553 SC BB E 54z B 5 (2) 28 1B % 5 Je AR 48 3k ) # 3 A

(D See Ioan Micula, Viorel Micula, S.C. European Food S.A, S.C. Starmill S.R.L.
and S.C. Multipack S.R.L. v. Romania, ICSID Case No.ARB/05/20, Final Award, paras.
335, 789-790.

@ See EU, State Aid SA.38517(2014/C) (ex 2014/NN)-Romania, Implementation of
Arbitral Award Micula v. Romania of 11 December 2013, C(2014) 6848 final, para.17.

3 See European Commission, Commission Decision (EU) 2015/1470 of 30 March
2015 on State Aid SA.38517 (2014/C) (ex 2014/NN) Implemented by Romania-Arbitral
Award Micula v. Romania of 11 December 2013, C(2014) 6848 final, paras.92-108.

@ See EU, Council Regulation (EU) No. 2015/1589 of 13 July 2015, Article 16.

139



RAXEBRETEIS 2021 F££ 287

SCRHEAT I 5 (3) B3R % B JR 3B 1 C AR 28R SO A ARART 0T 5 (4) ZE3K H
TH AL R SR —Ir I B R BRI . VT 2, 22 R R E O IZ - R
P45 g ol A5 TR R e B M) AN S 2 )i ) ¢ Bl DR 4% 1 R A i B el SR A T X
— . B, Micula 55 H 375 R 530 12 BE R 2% B3 2 I R R DR

— REZERLRENEKEE B E RN GBS

(—)BRE % B R N 548 By

D SR 2 1 S 00 S BV RR R R A Bk P A 35 M (Autonomy  of European
Union Legal Order and EU law) J5i0l| . “BRER R T B 35 P 02 B A Ho At K
SR SN A AT, ¢ ) S AT T B T AN AN R A R 1 [ o) R 1k =
A HEA Y SR AN AL, 3B R W EI PR A5 2 I I 25 1 R0 DU AN 75 48 35 R 1 3
BT 7R A W VAR T R R A G — e (B R R AR T R B
R S AR E AR A RE S Bl A e s P R S50 X 4 A (] 5 )
() JE R oo PO RR B A T AR 2D 34550 1 0 , “ IR A AE T A S0 =4 % JR AN
AE”:emeee (2) W SE N T s A7 I b 55 B 3 e R 5 -+ R UEN: s T ) & 55
WU 57 32 2 P TR L T AR ARE AT AT R B [ T AUk ST i S RN . T B
U DA R 1 D X A R Ay IR R o o D Lk ) 1, BRI
J2 7% I T A B A8 R R T 5 kst 47 U A B Ay R o [ o vk 1Y)
SV, BOATA] [ B 2% 29 B35 AN B 400 3 R I A B 7 i S8 6k . “Micula 23

@©  ix 2 3% Micula U % & 3 F 4 5 8] # 4 # # 52 4K SC Europe Drinks SA, SC Rieni
Drinks SA, SC Scandic Distilleries SA, SC Transilvania General Import Export SRL 2 SC
West Leasing International SRL,

@ See Jan Willem van Rossem, The Autonomy of EU Law: More is Less? in R.
A. Wessel et al, Between Autonomy and Dependence: The EU Legal Order under the In-
fluence of International Organizations 13-46(T.M.C. Asser Press 2012).

@ ZAHEHRA(BAGHR—HRELE EUHREREEAREEZ MR, (FE
—HRUF EFTELGATER)0I8FF3IE,F 58T,

@ See Jan Willem van Rossem, The Autonomy of EU Law: More is Less?, in R.
A. Wessel et al., Between Autonomy and Dependence: The EU Legal Order under the In-
fluence of International Organizations 15 (T.M.C. Asser Press 2012).

®  H AW R T B M E % om AL H B % vl
FEALR B o Ak M) (B ROE#)2017 SR 5 2 1, % 115-116 T,

ot
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SR B BUR , $Z 51 o3 D BUE TR IB AT 45 20) 565 107 25 BT b S iy 4%
1k G 45 B A R R L P o DR B 5 12 Y R BE R I S 4 B U S s R
TG . AFE U W TE AR AE N R R B R A Ay, SRR
VR B AR Ay 22—, i SR B RN SCAE R R s kb AR s M . [T
ARG TG A AR B B BUR R TR L A I, TR R [ > R 1
BEY B = PEEN B R AR TS

DR I R e B U R T (R R B AT 25 2 ) 56 107 S v, PAHZ AR 2R A 2 0L
BRI, Rl e 5 T BRI 01 [ SO0 3 I 2 4 e A A AR A DR B ny )l . 2%
323 DL E 22 1 B 03 7E Micula 8 P BE AR 11 R < “ARA 220k % By Je WA A2 %
B AR, B0 A% PR 3 A PRI 2 2R I REAGE I O Z B e o B8 B R 45 T
(Al ) ANFFA RIS AR R TR By - R PR RN S AT . O & e
MR T3 — X, ANBER R EGO24 S 76 % b JE Vit A RK 2 iy S it 1), ook LA
K55 659/1999 5 456145 1(b) 58 T Y “IATRE)”, MR %% BRI A T2 7E
B R WA RR B 2 5 X 0% R 5 659/1999 5 A4 1 (¢) 40 WL E 1Y < T 12
By, ©

(Z)BRHE & B S8 BIROh e

TERCR LR R, “Pe g ” (decision ) 75k B AR R B9 4L RG0S 43 . MK P
W R FE A v A AR AR R, RO I 2 S 2 B A 5% AT LR 2 4%
L) R AT A NEHPE o 22 2R A TE 43y “ e e 7« oAt ke

O HZRFINEAFRFENEFHRMNEESL ), FEAEHAH H IR 2010 4 57,
%109 77 .

Q@ (MHUZBALAYEI07NFAE " BRERBLAFAAL, TN, ¥R RER
HHRBIESTHAELRANERRESL T HEMER, LEA T ERA LR ELE &Y
EFEURE AT E SRR s, AEY WA RRAEZEHWH 7, A5 AHTIHT
7

@ See EU, State Aid SA.38517(2014/C) (ex 2014/NN) — Romania Implementation
of Arbitral Award Micula v. Romania of 11 December 2013, C(2014) 6848 final, para.18.

@ ZF R HAREN BB, F 20151589 5 4 Fl KR KA, B, R E S A K I E A By
AR HAMKIEF L RANE 659/1999 5 &0l HF2015/1589 5 46 & xf T I AZ B "
B E R EB R

® See EU, Council Regulation (EC) No. 659/1999 of 22 March 1999, Article 1
(b)-(c).
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BRI — R, X (A T R VA R R R IR . e AR BT T o R
(R 5%F G R 52 e e 3 oA 290y, Head S A8 ] — A SO LA 0t [ A&
HAgm AN NS A RN, BIXHREERT R BA 290 ), P a] DL Ry 4 ) 1Y)
R R X G R AR R S5, B o SR I TC R s DA 5 . PR BB T 4R 4)
55 288 SR HLE « AT LB BA AL RE , IR RA LA 1l O SR 48 A JHRE SRR
QU 3 7 B S R T BT A E O S {2 3 1 NI ol = S S I N B VAL =R S 3 B R VT S A
o et TRoE R E B T . IIBRRLE T 6 G B R e S AT Lt
SFEFLNT] 7 H S AR R AR R 0 — 55, 22 0t AR R R H
T I ) BAA AR IR, S R G  HLET RE  EE O1  HE, BRER vk A
Jir U] B o L D I i) BT )15 i SR, HOX T AT 19 [ A AR 2
W o s W, 22 525X Micula SRS THE H A2 E X T A BRSO % 5 JE
WHANHR T

(Z)BREZ 5 & Micula R EBM T EREEE £

L Micula Z2 HH I N2 62 09 4RI 22 D1 23 e 2 S 100 HH 07, TR 32 0 e T
20194F- 6 H 18 HE 8L, AR 2 B Je WA 7 H A RKAT A9 R H b 12 55, FEA
AR FE 2 By, NI 1 Z2 25X —R0E . Z2 0 2x T 20194F 8 H 27 H ) ik
R e Y gk Be—— DU EE B S A b %, 37 I S5 [ X R A 1k o 1 Rk
SR, 56 T BRER 1 5 [ PRI 0T 45 24 2 18] 1) o 5 (R T, IR 3253 12 B O AR Hh [m1 2
DI Bt A2 3 23 SCREZR D23 B Y, BRI JC4s 18

DA L 3 s A e K AN I S R SN e BRI “REE AR
AR LS , U BEHEATAES . —UNERL A Hi )1 (prospective oper-
ation) , A~ 2 i A B £+ 77 (retrospective operation) . "Micula £+, 2 5t 2 5E
B TP S BRI AS S

56, EGO24 JEFR A /E AL B[R] #1002 2005 4E2 A 22 H | A2 H5 JE 0 i R A
DI, DR R I T g o ARIEE AN I S R IR 0, 25 D1 25 F AR T AR
X T EGO24 52 75 14 AR 2 E AR B ) # A BCE R E IR AL . 5 2, B ki
N2 Gy 2 ¥ ik B ) 20 20 5 JE VA RICHIT & AR AT O, B AR R AN e T

O HZUxRA AR E#ES R R EREZ AN X R), (FFEEEITL)2006 £ &
3, % 318-326 T .
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2005 AEEDE BRI EGO24 , 2% 5t 23t JC AR 5 BR R I A0 AT P Al . PRt , 22
Ao 2D E TRR, AT Micula 58 R A L DR 25 02 C R BRAVF AL,
WA AR B (A0 ) 5 R T AR BN R A , R el 22 4 B4 S AH ) Al
I R 1y, 3K — WA B sl AN AN

FLWR, BB N sl A3 R 3 (e e (] 50/ 2005 4 8 H 2 B, J sl A e 17 ik
Hi 1) BIT A= A5 (] £ 00 2 2003 47, 4 5LT 20 5 Je i AR BR Y IsFfR] . 52 F, A
% 5 BIT A= 82 HUER , 2 B J W) it $UL4% 8 5 () DR S35 BRIV A, 45 9% 2 ) HG il
T8 52 B4 SR A ACRI IR [ Bt 3 5 24 20 S JE I B EGO24 B, U H 0 4% B¢
H BRI S S b 2 7 A o Teie el I AR 5538 R A AE R e AR
Hif o AR AE R B 25 659/1999 5 5555 15.3 J5 MU , SRR (0 T 422 46 0 PR Ky
Tok Il Yy B B Bl R, AR 2R Sy B AU i R R B, I e
V. A AR R DR B AN IO 1218 FH A 2015/1589 54 16 450 “IB AR E

i , Micula ZZ MR EAERR DL b 48 1, B 1 JE 0 B A 1 S5k 22 2009 4F- 4 1 1
H 1) EGO24, BRA I AR B (G BOR H bk , (A R BGE W 094730, FLIEUE)
8 Tt 5 Fe AR SR X B N S5, BRI R T 4R R A BTN . AR 1
PR G R TERE T 8983 I EGO24 Bk I8 55 118 27 11 52 Frofi 3 11 Sy _E- A
(1), H 218 W M2 2 5 JE A 2005 4 K BR EGO24 X 4% %8 # it i ny 4t % o Wit 2
Wb, ATEFEATI R, B A B B A 0 5 SRR T4 L . R,
FEX T JE . 2005 4F IR Bk EGO24 Bif, Xif H i A SE A W20 55 B = | i — A
A5 3 7 W BE DA AT o R B R, 28 D S U X e K
FHICSID kR e SU55 12 55 721 F 2 B Je W A RK T 22 A1 R 33 v B e
HER A ds H BIE A BGRS R 2 5 2 W R bk EGO24 1 il 14 451 58 I 2, 31X —
P 3 S AR AR R H I A RR B 22 i, PR 3 N B AR B IH 2R
B s PR P ORI — RO AR IN , 2014 4F SRR R A AR T
XF 2005 AR 77 AR AR AT, 2 % Hy JE S PA T PP B3R AN e i by i 2 R
BRIZAT AR 20D 107 2008 S A R Z R B o PRI, 2% B 2 e e s v i g 1)

(D See EU, Council Regulation (EC) No. 659/19990f 22 March 1999 Article 15(3).
@ See Joined Cases T-624/15; T-694/15; T-704/15: European Food and Others v.
Commission, Judgment of the General Court of 18 June 2019, paras.77-78.
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SPRAT R SO R I A b BT B ARV R AR B " X — B R AN S PR

Li b TR A BRI A YL G , 5 — nl B3 7RI A RR 8 2 BT A9 K
J 5 T A5 TR 02 VA AR [ R, X R ML R A PR 8] 8 o 32l 53 AR
BT A R G5 A JC i 5 R IE Z IRl NI, AR B s DR R T INARR L 22 )5
(9% JE B B 25T, SR MTERSE FP (320 N2 i T30 S 5 JE I A RICRTT 114
FHOCH R, SEBr b ERB 1 A PRI AT R, D K 1k B
B ABRHETAY S B Je 3 FE 5K ik A 5 MR VA Z [ S AR AR T, IR & 5
SR E AT W T Je AT ICSTD # bk i A7 A RRS A0 20 I 422 , [ 36
T RRERE A S E PRI AR 2 Z Rl A2 A 0 AR ]

=.FREEZERE Micula =R E SR IRA 2 YRy 2

AL LST IR E PRk BN — AR R (HE R SR ZE AN T E
5 5 A0 2% 240 WA ZURE S D DU T 28 i 2 IA 7 5 2 26 8 L - LA B2 2R 290 I
B R AT Ay R A L B EAT T 5 56 27 AW SOLE - — Y E AT
P | FLE PNIE Iy B IR JE AT 25247, e — 2048 Hh [ B 25 24 5 40 24 [ [ Y
IEZ IS ZR o IR A i PR 55 2 2R IR T4 b [ B2 24, JE AT [ B S 553
FREATA REPR A2

(—)Z Bl & Micula RIRTEE R T (BB Y)

CHEIRA N 24 ) S 162 /14 24 [ 22 ] 1) 22 3120 DA, TR i 3 Pl B3R I8 == LA AR
SER NI GR LY o (R REA 2 ) 5 54 5% BER A — 4 24 [E K I ICSID #iik
W RT A A2 BA 20T H AT I R A AT P AT IR ke 1) 46 B X
5570 P, MR IT AN B AT E S R T R ER A s i AT Rk rh B 4 e X
%o Mo (TR RSN 29 )20 54.3 ZRAE « “HRUL A PAT IV 32 BERAE A+ N PR AT Y
R KT PATFIR A AT IL A R o SRR T 1% AR WA 5 B0 07 2
HAAE LB LR BB AT AT 55 o BN, Z2 2 iA o, AR
) G5 Be R A 7 i S Dk S 92 AR X L el < e B ML U 4 TCSTD ke, Wi A 7
WZTAE ORI R 249 ) 55 234 ZR A5 0F T DR B, BRI g T L Bk (A8 S8 249) 58

(D See ICSID, Database of ICSID Member States, https:/icsid.worldbank.org/apps/IC-
SIDWEB/about/Pages/Database-of-Member-States.aspx, visited on 31 November 2018.
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54 7538 FPE” s A ZE 2 EHE 40 B AT 55 29 SU55 , UK it I (AN 2 20 T6 A ) 6
T MR ENG T | N B R TN B AT 52 I HLE -

56, ICSID X Micula ZE47 i 45 55 AUR 3 T (R 2 29 ) 5 25.1 2% “ b Y
EERE T T4 2 [ (B4 2 [ 1) rhoc 48 08 09 3% 1 B AT AR 20 AR 3 sPLAG ) R0 55
— & 24y [ [ R 2 R] B DR i AR O 2 X0 A5 1 R BB AE 45 P i AR T vk
B . YW KR A G AR A — 5 A4S B0 4 L [R) 22 7 /E 1CSID 58
H, O AT RO RO R B F R R R TREAMEE S REEZ
] /) BIT . Micula 28 H 3 M43 5% AN AR 48 2 B BIT 48 S {3 i 3 , o047 0 48
W o 2 5L e A ZE ik B o BIT JC R 17 ICSID Ak e JC A AL, X —He
JEARIE 1, R R 5 B BIT 9 A 5B (] LA K R 3 308 6 i3 3l A 8% R 7 1 e ]
By R B E e WA BB R, H 5] & 0 — FR 50 AH OG5 i AN 32 RO 1L 2
Ho

YR, ICSID X Micula S A H 3R A0 1L AR AR 2 (AR BRI 24 ) 555 42.1 2%« “fif
BRE LR BTy AT e [ 2 R R AR X S i A R 3R o G JC A RS, Az 1
T FHAE Ry 4 st — 5 8 s 249 1R () k1 (R A L i 5 i RN ) DA R AT R FH 1) 6] B ik
PRI AR T F 0, ICSID #k pheid FH 9 B R A e T s B 5 AR [ 2 (| 263 T
(% BIT , B CRRBE 10 28 29 ) 56 42.1 40 09 AT R FH 0% B PRy 00~ o st , 48
Micula 22 i i 3 % B BIT A 1 380, (H JFL B B vk AR A S0 2 (AR i A 24 ) 5
42.1 Z% TR E B T BE A FH A T B vk RN A A e PR AR I 1 AR AR T | B S
BIT, 5 il FHiZ BIT VR ik . 465 22, 7E 0 Micula 2 3 UK 48 1) % 5 BIT J&
A o (AR 23 249 ) T KA 19 TCSID 2 A FH RN T8 5 | o, A SR HERR Z A 2,
HLAEE % i BIT.

(Z)Z 54 Micula R #E X ICSID i $147 B T

1.ICSID E& A MR A 01 ] 12 Bt B PR A T

TE AL AR 57 5 — AR T8 [ 45 5% v ), (R I 28 249 ) B W JC R B2 PRl X
R 2k 2 Y ICSID E e 55 W IR . SRR (AR BT 29 ) B AE , Y I

@D See loan Micula, Viorel Micula, S.C. European Food S.A, S.C. Starmill S.R.L.
and S.C. Multipack S.R.L. v. Romania, ICSID Case No.ARB/05/20, Final Award, para. 336.

@ See Kai Struckmann et al, Investor-State Arbitrations and EU State Aid Rules:
Conflict or Co-existence? 15 European State Aid Law Quarterly 258-269 (2016).
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FEAJEAT R 0T W 7= (L T 20 4 Y 1R I B, 5 58 25 T SR A 24 45 24 [l i o
PUTER R 3 S WGRE B9 I P67 T-4E TCSID 45 29 I, WA 7] 53 JT (AR R m N 24 ) , 4%
G TN TCTA T SR A — 1 P T IR R 0 7 5 n S i [ RN e B o (A Y
INPIDVRI LR LR BT TR (A 298 29) 1 K 1% [ P B i S 7 ICSID Bk,
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M EIPR: 55, R MG, 52, 4% 58 PRI T80 AT ie2xid i [
FARDIFLN , A PAT R 233875 (R S 29) L 55 o TEMHIE T % B e
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ICSID ik K 3R YA 7 it 38 Hy (1 A8 BRI ) J2& BT 9 , 7R B 32 mT A3 ) 24
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2017 4F 1 H 20 HOC T i IR BATIZ R Btk , B30 ROk BE AR B 2038k
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D See Raid Abu-Manneh, Enforcement of ICSID Award Stayed by The English
Courts Until The EU Courts Have Ruled on The Legality of Enforcement, https:/www.
mondaq.com/uk/trials-appeals-compensation/566834/enforcement-of-icsid-award-stayed-by-the-en
glish-courts-until-the-eu-courts-have-ruled-on-the-legality-of-enforcement,visited on 8 February
2019.

@ See Micula and Others (Respondents/Cross-Appellants) v. Romania (Appellant/
Cross-Respondent),the UK Supreme Court Judgment of 19 February 2020, para.84.

@3 See Micula and Others (Respondents/Cross-Appellants) v. Romania (Appellant/
Cross-Respondent), the UK Supreme Court Judgment of 19 February 2020, para.113.

@ See Micula and Others (Respondents/Cross-Appellants) v. Romania (Appellant/
Cross-Respondent), the UK Supreme Court Judgment of 19 February 2020, para.87.
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BET ML SE | 56 B RHE H ARy DXk B B8 A H e & H e rh 98 36 BEVE B AT LS5 7K
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A% % A Viorel Micula © T 2014 4E 4 F 11 H 2% 1] 26 E 8FE H R IX
b D7 B Y R R SR R AT ICSID #h v, (HIZ K fx %% Amit P. Mehta
e IR PV L AV S N R 7= DNE ey v 0 ) |15 D o N VIS /NN
AUV S 37 B Viorel Micula” . Amit P. Mehta i B A W AR G M2 B HI e R, BT
A HIH NS WOF AR T8 45 7 B2 5 IR B ETR T , 7R B 7 T B Ak ICSID # 9k
FEAL N FE N IEBE RGP . 20154F 4 A 21 B, iZ 35 A 1 41 2075 IX 5 1 e
FEC IR R AAT B3 L %2 B Naomi Buchwald ¥ B A K « 8 CHE B 28 29 Y LA K ( 4h
[ EACR kR H I BISN  A TR EAA T 2SS A DR TRIA . F IS
(A BT\ 2 ) W B B R 2 24 AR A R PAT R B e, 41 24 g DX 3k g 7 A ICSID
R R AR P A0S N e i AT o B, 2 8K i b DX B
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PATATB .

Bl 5 2017 4 11 H 6 H , HI3E A PR 0] FFS OORE Xk B de e URin , $258 B3
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AR 1 48k L 55 o [AIRFELBE X 43 T Micula 2 5 Slowakische Republik v.
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(D See Petition to Confirm ICSID Arbitration Award and Enter Judgment of 6 No-
vember 2017, https://www.italaw.com/sites/default/files/case-documents/italaw94008.pdf, visit-
ed on 3 December 2020.

Q@ ZEFMLTHXEREH, Achmea % 8y %32 R R W E 8 8 £4, 5 Micula
EXEW 2, W H %A &R T Achmea % 0y % 3 , Bl 4 W % 09 3 72 3 & & 70 09 4T 4 o
HEETHEANRZE;TiMicula BB FATAMELLAET LR NRZA, £ 5 BH &%
WHBERERA LKk, SAEME, ZE TR EHRERKARRT B/ R E S 3% f ok
KB A

3 See Final Brief for Amicus Curiae the European Commission in Support of Re-
versal of 23 March 2020 in the United States Court of Appeals for the District of Colum-
bia Circuit, https://www.italaw.com/sites/default/files/case-documents/italaw11503.pdf, visited
on 3 December 2020.
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D See European Commission, Commission Decision (EU) 2015/1470 of 30 March
2015 on State Aid SA.38517 (2014/C) (ex 2014/NN) Implemented by Romania-Arbitral
award Micula v. Romania of 11 December 2013, C(2014) 6848 final, para.129.

Q@ HAKEAREEFSERERFRE i B ik B T A AL K ] 8 4
), (WM B % )2013 42 % 5 41, % 101 7 .

@ See European Commission, Commission Decision (EU) 2015/1470 of 30 March
2015 on State Aid SA.38517 (2014/C) (ex 2014/NN) I mplemented by Romania-Arbitral
Award Micula v. Romania of 11 December 2013, C(2014) 6848 final, para.129.

@ MEAHL AL EY, BFHRT H— W NI THBOR, B HTH KR EARKEN
WHAFHZENE —THANNA R, MrANEET PR F0HZE RENRY . X
S 2 A% 58 T W0k b o [E) A 4E BOOL R U, T BRCEL 6 BITs AR 1) 4F 4y [E 4% 9 # 52 1R 3
A, e 1 5 3% R AR
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PRI EE =[5 915 A 45 (reliance interests) , BV KK 2R 76 1 /1 R, 58 — E 5 MK
SRR R 22 T) ) IS AT AR B [ i S ) 45 BI85 o 2 55— T 2% SR
SE I 5 TE TR Z A0 T B 5 MR AR o 5 0 B PR PR . KRR BB 1T 45 29) 55 351
SR 23O, 51 I FE A BR B Z /25 TT R PSS T BB AR AR — B, R
W3 M AR T BRI RS — B AR X T AE AR 2 2 B O
SRS 2 ) 1k 5 L CRTBR 75 ﬁ'ﬂl“ﬁﬁu\@ﬂ@ﬂi%Zﬁl‘E’J@?ﬁﬁixl) IO AR
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LISZIA o 245 IO [ ER O AR I IR S 55 AN — B, I SR BB It T PR AN — B L
Ab o ZERIRY , 22 5125 3 A O B i (48] 88 SR ¢ 1k R ok B3 1 5 5 = R =2 [ i

R VLAY BITs) “ L4 ) [/l — 5 ), BP BRI SR 351 25958 — I dE (5 130 ,

O BMMERAEKadi £ "FREBATREZN G 28, Ao Einth 47T
T AR AN LT, A E RN A EEERRNE EM", See Yassin Abdullah
Kadi v. Council and Commission (Kadi II) [ 2005] ECR 11-3649, Case T-315/01, para.
282. #5l B A (B E S ER ko R 5 ——X TROM L4 A H Fl i B),
CERM 5 )2013 £ 4 5 1, % 102 7

@ See Molnar Tamas, The Concept of Autonomy of EU Law from the Comparative
Perspective of International Law and the Legal Systems of Member States, in Marcel Sza-
bo et al, Hungarian Yearbook of International Law and European Law 448-449 (Eleven In-
ternational Publishing 2015).

@ See J. Klabbers, Treaty Conflict and the European Union, 20 European Journal
of International Law 1316-1320 (2009).

@ See Ch. Herrmann & J.P.Terhechte, Article 351 TFEU: The Principle of Loyalty
and the Future Role of the Member States Bilateral Investment Treaties, in M. Bungen-
berg et al, International Investment Law and EU Law 79-93 (European Yearbook of Inter-

national Economic Law 2011).
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(D See Commission of the European Communities v. Republic of Austria [2005] EU:
C: 2005: 76, Case C-203/03, para.76.

@ See Commission of the European Communities v. Republic of Austria [2005] EU:
C: 2005: 76, Case C-203/03, paras.62-65.

(3 See Martin Luksan v. Petrus van der Let [2012] EU:C:2012:65, Case C277/10,
para.65.

@ See Slowakische Republik v. Achmea, BV. [2018] EU: C: 2018: 158, Case C-284/
16,Judgment of the Court (Grand Chamber) of 6 March 2018, paras.37-59.
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@ See Molnar Tamas, The Concept of Autonomy of EU Law from the Comparative
Perspective of International Law and the Legal Systems of Member States, in Marcel Sza-
bo et al, Hungarian Yearbook of International Law and European Law 446-458 (Eleven In-
ternational Publishing 2015).

@ 2019410 A24 8 B E & REAMNEZ R W EET, & L RE A#HBITs 5
ST H A R S o W, M L R, 2018 43 1 6 B Achmea % H K fF 2
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(D See Ana Toimil Cervantes & Alexander David Barnes, The Trajectory of Interna-
tional Arbitration in Latin America and Current Trends in ISDS, http://arbitrationblog.kluw-
erarbitration.com/2019/02/26/the-trajectory-of-international-arbitration-in-latin-america-and-current

-trends-in-isds/, visited on 30 June 2020.
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Speculation on the Issues between the Autonomy of EU Law and
the Enforcement of ICSID Award: Taking the Micula Case

as an Example

Abstract: ICSID accepted Micula v. Romania case, in which the arbitral
tribunal made the award requiring Romania to compensate for the loss. The en-
forcement of the award was intervened by the EU state aid rules within the
EU. In its decision, the European Commission stated that the enforcement of
the ICSID award constituted illegal “new” state aid and prohibited its member
States from enforcing the award, which is the first time the European Commis-
sion has extended the scope of state aid review to international investment dis-

putes. On 18, June 2019, the judgment of the European Court of Justice point-

(D See CIEU, Opinion 1/17 of the Court, Judgment of 30 April 2019, EU:C:2019:
341, http://curia.europa.eu/juris/document/document.jsf?text=&docid=213502&pageIndex=0&docl
ang=en&mode=Ist&dir=&occ=first&part=1&cid=1054279, visited on 30 November 2020.
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ed out that the European Commission had no jurisdiction over Romania to en-
force the ICSID award and abolished the European Commission’s Final Deci-
sion; however, the Court of Justice did not answer the complex relationship be-
tween EU law and international investment treaties. When dealing with the con-
flicts among the law of member states, EU law and international law, EU insti-
tutions often focus on the maintenance of the autonomy of EU law. In fact,
the European Commission’ s decision has violated the “principle of non-retro-
spective operation of law”, which has gone beyond the autonomy of EU law.
At the same time, the intervention of European Commission’s decision on the
enforcement of international investment arbitral awards was contrary to the IC-
SID Convention and thus deviated from the ICSID arbitration mechanism.

Key words: autonomy of EU law; the enforcement of ICSID award; Trea-
ty on the Functioning of the European Union; Micula case; European Commis-
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sion’s decision
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