R OB R ) TR AE I

CHh BB i8 )b BORORIE” 2 HEbr
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B, AR RN R Bl EA A E, ERRF R EEN, ERW
FEMAT UM BEFAEE &R P HER FEQXEERE,
TBAT 5 W AT A 8 X A7 8, BORACE B T~ R, 2 — M T AT BRAT A,
AT B 8 AT Bl o (O T 15 3 ) 2 A B BOR AR de TR AR, R AL T
WAL AT R FHEERERZ AL REETRE, BERY XK
SR B AL T P ST A R AR S B A 3 50 A iR AT BOE LR AR o SN BOR AGE
% DU A AR T A e R TAEAL L R AR

KW BORRIE BRT ATERAE TERER RAEEIE

—BRAERIEZIEE

(=) ABIEARE EA A ERARE

“HUR R (policy commitment ) e (A1 #5512 ) MLAE BB L AU TS, (OM R
PeTTE SN 25 ) (LR ARCAR B )) 5 [ 55 e 2019 AR KA AR 5 Ry P45 25491 ) o fiki P
TS BORRKU R BUE T AR E BE 55 JR) 2006 4F- 2 A 27 H 52t Y

*OMTL T RER G, L

AR A 2018 4 3 7L A AL & B2 FHK B 2 B 50 R AL S B B PPP I E A KX T HUR 7 B9
AR R (TUE HE 5 :2018N04) [ B AT R R 2 —
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b 77 R ST e A L 55 B b T ORI AR AT BRI SR A A R
BIA5 B, ARSI R e SR A

2014 4F 6 F 14 H 520t i CEl 55 Be O¢ T B & #2345 AR 3R 2 i 0 ) 40 %2
(2014—2020 4F) 438 0 ) (8 %2 (2014 )21 5 ) o 56 T B A&GE " L , 22016
AR A e (55 B G T 98 3 P AR AP I EE VA DR B AR B L) (R &2 (2016
285 )55 7552016 46 H 1 H &A1 31 55t (1) (1 55 B ¢ TAE i ik R rh gt ar
O T A B A ) EE A L) (& (201634 5 ) 55 5 S0 W HLE T “BURRIE” .
2017 4 LA, 4% b 77 M B b T O R B 5 O RS SO S T T
“EUORAE T IRLE o PR RIS RS {F AR DAL E RTME 45 A R TR A2
M) RE A R SR B R A TR A5 0] A A R AR AP S5 001 R AL R AR
P PREE B Ik 5 BN AR S A A, N4 L B 5 | sl b b 6 3k G T i
TR B FRAE o

RGNS , “BOR A BUR RS SCHEARE BT AR EARE , 7R R b
H 5 R AT BURN AR AT 5 2 P DB 55 1k A A 15 TRTR UG
P, BRI ATl PPP LAt s it 15 A R B 0 7 AR A T, IE SR
PR SR IRAF LR Z AR

(Z) BRI B B AR E R IR KR

1RSI FH i D0 28 SR BB <7 A5 B A

A DI R — T A A 0], — PIROR] AT i 5 S5 (8 JE A T 14 N ST I
JEOU), 1 SRy BRAR ST A9 B 2 U BT T 7 VYA TR B BR Sy B AR, ANGE T R
P B TA S RIS, BI—UE e & Arse AT LU R —YIAUCRI AT

O JTEHELEBRMSR(CEATHA AR T —EL"HPAEERENEAEEK WA
F)E 6K T RAZFAL LR A E T %L E A N WTO B BBk %
AREMAHEFE AREGATEEFEAXRRLHENH LKL "

Q@ ZNCEF X THAESE KRB R E(2014—2020 45 ) il &) F 2 4
ERE

@ B, AREEERARREASESZAS( AREELRHE TR EL
FI)E6T4; LIBETARREZALFSZERL(LETRUETFRRELAFDE 2045 LT FTA
RREZASCHSHFZAR(LETRUEFHRELAODELS 5 LEBARREASCHESZER
SCUEBAFTERRHILGIESC K MIEARREAS(HIAREL L R BRA L
PI)E3N K HEATARREKALE S ER2(FRTHLEALINE 10541 TEHARR
EASHSFERAL(ATELOUR BRI LBI)E 21 5%,

@ FRLE(RFFWHREHAGOFRYEIM), A FEE B 20094 5, % 150 7,
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W, JE A A S 0 2 Y S A ¢

BUR AR B 2 S s HUBUW RLAT 22 SCo s ¥ v AR B2 2 Il £ it
U PR AR K o AT BOHLRA L 2% SRR A 1R ) RE A RE L AR A R
T RTE AR B 2% AT o N DR B WA S A 28 B S TEIE ST L A
PRI B R NSOABH B E B £ o PRASRE ST v A Ak A i it 3
(4, A7 B AR 20 T T I 2l M2

2 A UM i J U SR AT AR AP M) £

TEATHGE b AR 45 B BER AR IRA 2 5 th I 205 E 7 AT B R AR
i R SARINATERE . INEZ Mt 300t sl HAb vk g 2 i 2
AT A AT B E B, I G IR A BRI PP 54T, I X 4T U B A
PR32 B B 00 7 45 AT T AR .

TEo B b HE AR £ SR =B8R0 . (DR LR , RIS (5 AR 4
AL s (2) MR B (1700 ) , AR N BA A o PR A 8 AT O 5 ()R Y Ik 25 1
RIS 25 PR 0 7 B AT I PR EOTE AT AT . CECRRIEAS B R T EUN AT, 2
{R LA 5 SRR Vi (14 52 07 2 TR SR v 1 o A 26 7 sl A 0 22 3k, 4 A
WY R e B . S M) 4 Wk T L e £ R A RSO A T D A i, e Rl LA BUR T
AR N AT R L ) A e AR i ) I 258, R AR R 1 R S B SC TTT AR
AR S IR AT, SO AR O] AT T 25 3 AR i, BB PRI A IE 51k

(Z)BUsFRE LN ERRBHEL

LB AR AR BUR 5 1 A WOUL HL. 2

CHCROR VR VR AR SR UK 5 R , R E A S OROC R

WEZFLEARFEFHGHATFREYE1M), A FEH A 2009 4 B, % 150

W

p=il
o

@
Q@ SREEB(RRECANEN) (& A2FRANF18)(ZLAF —F X
TH) . #5EEEE(REFRG AT R)E M), A3 K5 1 IRAE 2009 5 18, % 151

@ (BfkkTHRL2HELMEATREHENENE ) E 3 AHWETFE"F K
FATB EARE K,

@ B WLHEE  (ATHFRFEHA G R RN E R — U5 AR B A A B8
R Z B Bl 6 ), (ATEROEF R )2017T45 % 1 41, % 98 T .

& ZEHERRRT,“FlumtE TR EE, T2 EF L RE R EERER
FEZEHZE R AuaBE WRE, XTHEHERTRTEAEH - ENEI, 5
WL #A 0 - (AT BRI A5 BUR] 35 AR 4P JE U 73— DL S B AR K e A AT B 2 AL 5] O )
Bt ), (AT B S5 )2017 £ % 1 1, % 99-101 T .
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(1887 722 Ak BV 3 o A R ) o R Oy SO AR R B BOR B ARME R AR,
RN A BON R 55, S0 T BUR 5 O 530

(1) “BUR A" UL BUR " N2

“ELHR” (policy ) J&— 7 B W P A S B L — 445 M iff o A AR U], Ve S 3k
WK R T DA S R UM AR RS He 55 55 508 ST AILOC ) o AR A — e S ) 5 2 HE
FH T B — i i AL RN R IR A DR AR 5% R 4 2 BOB0A R A AR
RIMATRE - A 45 R el Bin ; F et h N B A i FHE#IF ] SBE R 4t
3 M 25 52 L, PR AR AR 2 AR A LA Bvi ) BET N O i e A SR
(against public policy). *

R AE TR A4 EHEAE . BOR W K E 56 At 25 AR T5 ) 05 5 T A,
FUCFIRA ARG E IR A I EREE G HE b i A H s 427, BOK 5%
A E N 5 AR B L BOR LR B B A ME B R S SR R
INFLBOR A A,

ISHEBUR R B T AEREE = B R AT B — AT ], B R
EE , V2 AW B9IE RS 1 A BRI LT |, A BRI BUA #FAATEL
P AT BOE [ AR I —, ©

BN TEAR R 519 BUM R I FRBRR Ao 55 9T LA S e s ARG
VEWTE A A S S5 )y TR B AR, NS00 SV B S B0 5 422l L 4 b
HER BESRR S  UE BV AT AR e I H R ERPR P LN SRR A
T ARSI B BRI LR T SCAIRIBUR , AR 508 4 UL A B 3R R i A I
R T FE TS 58 M O B bR R AN B BAR R B S &
TUGE 4 SR LI BRI 98 SR U S

(2) B A LA A o 7 1 i g X

KT A N S, S R AR (R R R SR 55 24 v R, BB

WZ S & (RRATBOR EARIE D), FE H WA 2014 R, % 152 7
LT B8 3 2 3R ), Ab A 22 BRCHE 2017 SE B, 55 1063 T .

@ “NHBERFENRZBERLENXEFEELEERTE—RZPIRA BT AEEK
BN, XA B TR BE L RRELEIENEENR, U ERE
FHHSBEUNEZARBL T ER BRR G AETEEEMA), (L RATEHFR FH)
20194 % 1, E5THHENEEMRZALENYE R A B H LR BTN EEL
FAEEN R, BRI BEILE, CERLERE AT SN R I ERFT
B(NEBEF), BmEHT H R 2011 4K, % 331 7,

@ HRER BRE (A EBREEM) QLEABFRFMI2019FF 18, % 56,
60 71 .
® HNESN A& (ARATBEERE R, FEEBA 201445 K, % 1527,

D %
@ %
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PPN o RS ARIR A IR, RIS S AR 2B X0, IR N Ty
ol AT BT BUR IS

L SC 1A “promise” " commitment” * AT B R AR U B LA , AR DR UF A AR
g, B AR e N T35 2 . Promise 0 “ il ARIE FE T 8 LI E T
K AR A O EEN A AT, Hiz i ny )y U0t 5l 45 2 kb 2
il R HAE T VR0 DR BN S R A Al 52 5t b BRI SA A 200 7 1 7
Wi o " Commitment & A “MHOHE = ) — PR i sl LURR 2 A0 5 04T 87, % JE 3 prom-
ise i A o A L R O S A IE X PR AR S VE S T — 3 commitment ( “con-
veyed in such a way that another is justified in understanding that a commit-
ment has been made” ) , B AU HP KA X commitment” BEAR X, & B
PLREE 7 SR I G E o BN S B 32 1 4 AT sl O = AR AR R 25 L 451 Rl
WS O 1A SR R 55 .

AR SR A AAT A8 S, HaE R e TR e A AR H A o4
R —80, “YE—Fh B W ABRSSAE ARt &0 R 7 X, S BURTERE IR A
PRAGAE , BEARA 2 21 5 A LU AT BUA, JE Wl —Fh AR e BRI 5 7R B2 R i 2 TN
TEM) AR TE TR, ORI R ARIE AT R A S A8 WA S B s kAt 25
HORIE RN BT S E S B RO, 2N A0ETET T,
FEAVE N SHXT N Z (B S, NTE B TR ROC R o ORIAEAE R FE IR IR 1 A BR ¢
FHREZAER, M A OC R A S A VR . AT RSO T R P E
HORUE DR A5 AT R 20 I 3T 2 IEAUT T AT Al

PARAE 25, AR ORI AR TR, R BN B A OC R 5 A i RO iy oy =,

@O “promise, n. (15¢) 1. The manifestation of an intention to act or refrain from act-
ing in a specified manner, conveyed in such a way that another is justified in understand-
ing that a commitment has been made; a person’s assurance that the person will or will
not do something. A binding promise—one that the law will enforce— is the essence of
a contract. 2. The words in a promissory not expressing the maker’s intention to pay a
debt. A mere written acknowledgment that a debt is due is insufficient to constitute a
promise.” Black’s Law Dictionary 1406 (Thomson Reuters 2014).

@ “commitment, n. (14c) 1. An agreement to do something in the future, esp. to as-
sume a financial obligation...2. The act of entrusting or giving in charge; a consignment
for safekeeping <commitment of money to the bank>..4. A promise to do something or
to behave in a particular way.” Black’s Law Dictionary 329 (Thomson Reuters 2014).

@ (TCLHFEHI ), ok AL 2017 £ 42, % 1105 T .

@) See Aditi Bagchi, Separating Contract and Promise, 38 Florida State University
Law Review 709-710 (2011).

©  Z WA A G a 6 oy A AGEILH ), GERIRIT)2010 5 % 1 8, % 151 7o
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EFETAT AL AR T . VAR T T A 2 A 25 1AL 2 S I B
IR IBAT o AR 23 B AT T (R AR & AR R B 2647 5l ) — B A
AV WA S5 TUAT S o A R 5 S AT An] B9 1 B AT 2 PR o 52 3
RN 25 TE TG AR AT R 2 A A i ™ AR 1Y 55 AR I i 35 SL55
i H 2 BT X 55, HIER &R H B, ©

A R 5 R 7= A2 P8 JE (coordination ) , BRI K5 2 LR 2 WA 2008 17 K , 25
A 30 Ml 2 I [R] TG U5 5 32 1 3 0 8 2 15 AR T AT A 2 AR T ) e i
Rl o WAL, KT 23 USRS I RE G FR |, BV AR 8 o F A AR i [ 52
W AR LSS, I, ARIEE R H ORI T3, 44 T a2 R B A TR
HAOBR BT ARIE AT o BT ARV R A5 5 52 B (practical rationality )
BOR, e AR B AELE E AR g, TS MO H A T i  (H R AR AR
B A ANRPOR B TNE R 3R, BORR I & B AT AR A B2 A& 3 (epis-
temic rationality) ., ©

TEFRRT 518 TAE D BURF WS 45T , 1 50 AR B R, 30583 B TR
SN K 5 3 ARV P {5 R T A4 7 5 9% sl i S, B8 38 oK v ) JR A 7 7 A L
AR — B A BORAE S AR 3 508 FoR AT 30 55, L A O e
G HTUH SEM A 45 . BUS— BAEL DUR R 519 BUR 8 N2 10 i B el As
SHGEE Z AR S F I, BOR ) [ AR AR I ) 4% 5% 25 R —Fh U455, (A
T 58 3 SR BUR B A T AR AU o IR 5 3 5 A 25 T DAOR P, 1B
W—H R AR NS, BUN SE AR R A T ROTREE 55 . FRT 51 UE R DA
RTINS TR R

(3) “FRUE T BOR " R o T R R R e AR ik 1 55

FRRTT R BOR 5 A 2 0 DA A SO ik )y a3, B S 2 ) e
R HA R 5 1 98 BUR O 1 ik A B, Sz (S ik i ) IR B | B 8 0o 7™ A 1) 7 T
¥ o $ET 51 BEBORAE BRI B b B R 55, OB UK 53 1 T
TR IE AR B S R BUR BARAL e b R AR RS R EUCR L
BT, BUR S HAREAE S N A R R 5 R BOR A BE B AT L 55
FH O, R AR AT DL GROUE 2 T K BOURT 45 T 45 P00 AR v o | o BOR S Ab ok

© & RAHH A CE A s H B AR EALED, (ERRIT)2010 8 5 11, & 151 T,

@ See Emily Sherwin, The Rationality of Promising, 27 Cornell Journal of Law
and Public Policy 533-534 (2018).

@3 See Emily Sherwin, The Rationality of Promising, 27 Cornell Journal of Law
and Public Policy 533-534 (2018).
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HUN ARSH AL 55, G2 ik 1) 5 N A i & S 2R SN RS vk AR, i
A LURE R 36 28 R BOR UL R v 7 SRR, I TR R 5 | 5 EOR DLA T 55 1Y
R AT U AT Al ShAT P . MO L, BORR U N i ek A 5 BUR
A, 18 i B TE RO BRIV T AR AL R AL B R 5 B BOR A R
J1 BN T RS AT B A FAY , BUR AR TEA N 52 2 1k e

2AHFITIACE RIPAEE TG BURN R 5 | 98 R

BOR RV LT BRI  SRAHE AR, TR BT I A% JE A7 H i 4%
BB AEAE T A BCR R, - BRI AR Bl 25 PR o A Bl 00 i 45 8 35 X B
I HO AR, B A W AR | R B A O BB R PR, TR I BB B 51 A
CONRIBRE I ) AR BUR A BOR RV AT N, BEORAT B S HAAN 2 47 vk 7 AR
TR B AT HIEAR A BORR T . S8 BUR RIS 15, e P dil AU
2, HA M Tl a5 SUEUN A 5 1 SRR 505 HARE GDP S3Ga 4, A H LU
PEIREE 24 A2 55 Sl PR B A5 7 1A £ 0 A A BOR R SRS R B8, A A
TORUE A AR D 2R 08 FE A5 B EOR S 6]

ZOMERFR)PCBUORAE ZINE

(=) “BRSRR A B & X

VAL AEARTE I BOR R 2 35 X

(A Je A Z AT, BORF AR SCORXT - BORoR v ™ 19 & SOFJCHER 7€ , (%
)55 27 25 4 “ BORORME & A AL OCHE TR AR Y 1) A1 B £ 58 SRRy
GEAMP AT A AR B M X8 T 09 S RFBOR 5 32 RO A 38 A0 R 25 PR 55
PR B A3 TR

O CGrERFEEZRAEODE 2T HAL SRR TEE Z+ A RBRAE, 23
H A FNR BT B EA R AR A, 8B AT SN BB 4 b A A K 4 5
PR XHRE FXNREFEREMNLFEFELN S E AT, RERENRNEN Y
e EE EANE"HH,2009F 11 A1 HEZHEA LS BHEHEHB KEREZRLEN
(o Bt ok 5K 4 ) (AE K B AR ) ) (LT ARCHR B (FEK & AR ) ) X E A & XA, 4E
Kt FEL. AP (FAERZELR))E 28 F A SEEKEF =+ ERFREEK
AR, BT A PN R BT REA R AN E R B R A b A A X #5877 D
FHHRESEE EAFGSHEREAE. HTERARBFALA XMBITLAAEEHLE
AR S E A H SHEH S FEHBEAE BEREL LR AL, A AN 4
HeEg EANEME A RHR.
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2. BRI 5 AU Y FUR

(1) BRI 5 AR

NHTRGRAAE BRI B LSRRI A ISHER FOR , B 1e4E
P e AR 55 SIS AR, R AR S5 AT BUE ST SAG BAY F LG . AL
HEH AREMIEHR BAHN EEH 5L RES S SEG M ITA S A
REME L o ARG B AR T3 ik 55 T A LA 45 ORIBA 25T, 25w
NIRRT AR PR A REARAT 5 2 R AU A e e g R
“HORORUE R AT B 20, A s —IA B U S i & — IR AT
O, WL T AIKU 2l —F R B DXOBIAE T R R v BA R AR
T3, M AFORFOREIERETUE,, — AR R T

(2)BORR V-5 BUR AR BGR R U

HUR 2 FE GA R ATHLE , RIVE SAT LR I GERR . B LA SR al
VIPE 2885 WA 5 RS RO AN R B2 BloRiT . BUR RV S IR R RV 1)
MR G I A SR 5 TR ARV AT BT R RV SR ORI
PRINA ST X BUR R Y AR 2R . BROR R 8 T BURN KM, — & 72 ¢
Z ORI 5 B0A R R 8 T ARG, BUROR WO IE AT, RAE A AT ;
1M BR AR EBOA AT , A EAT R R TT

T [E PRk 2 1T, BUR A SME B BOIG 7 (PR O R ) =5 A 2L BET ™
He AT $0 TR T A 1R PRk SC55 25 32 IR By R R, AR [l sk 0 T [FR] o)22 1 F8) BI 7K
B M, WOt &R 28K, A IERREAEIER 2 50, AR IERAY, kG A4 m
GUE G BRI AT ORIE— AT A 1 Sk it A IERCAY A o B R
S B SO e SO0 E RAEE B EE . P EBRE L, — IR IE L
SRR, AN BEHE 1S B AR B A A5 TP E A A VA AT B L B
A JEEPME IR Z — s A I BrE MR BR &0, BoAE AR s (LA A
BREGIE AT

O HRHFA S A EBE P oA FEAEIHED, CEREIT)2010F % 1 1], #1527,
@ [XIEE-BA% M-S HN(EFE), BEEEF, W50 H1E2015F 0K, £ 118 T,

@ HEXLERAT, - ELTEARITARFAREEAHRANEENS, hEE
IR FRLEEFR T —AA  ERAEXHRE LR FEREERETH LS. —
BHERAL W E, BHREAEEER, FERELEVNTEERTHEN, K I F A1 X
FHME. CHTRAHGTIRE, SAXEEZER2(ZEEZAMIIXREZER)
(1987 47 ) [Restatement of the Foreign Relations of Law of the United States(Third)(1987).)
F301 4Tt . %5 A B B XS FH . (ERFE), D EEE, B 40412015
FRL, & 116 T o
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R OB R ) TR AE I

TR A 2 T, BORAE B R EIE X2 R, FRARZ , W B S TR S =, B R
LG BUR R VE T BORRUE” AT B e AT R BURHEAR " 55 . BUR X AR
HRBOR ARV A R, 2 E NI R — il &, B R A BAE RO,
HH AR BAEHKT i R ——BOh R, BA G E e, B2 1
VAT LUB SR AR A U, JCVE O L AR R,

(3) BUR R ST UG TR AT B AL

T B Rl CLRRAT R LY AT S48 AT B SE AT B H Y, 5475
FERS NAAT S 2T 22 By ) — B0 Sz i) — Rl SO A7 BLAT N o 2 S BOROR I Y IX
BITETATBUE R XU R BT, HOSGL &5 24T LS S AT s R N R R
IR — B ORI 2 BT I T8, BT O LG Y 507 B R s RIVAT ST
HECR R ] DU AT S TR B

Fr B v (BFRAT BOUR M ) S UM 17 BUE BUIRASCIE A 7 B BLTURATE HY 119
Rk N BNy —EAT N B BT B R R — il A FRIR LAk 55 AR SR 1 |
Pt PE AT AT AT Jy o H S BORRUE I XA T, BORR A M 1 =R S50 B A T
BTV SRR RIS R il 48 5 ) (0SB IR A5 i A B A A i A T U B
T3 77 A, FEAN SR T R 5 198 0 5 ELBCRR U 3200 07 BRT B A AMSCBE Thi7 B
TR Rz AR E B ER BN R E A 2 A Ak BOROR VA Al R AT I
Feiks (BT BRI A — R R BUOR KA o

(Z)“BURAR BRI

WRAE ORI L) B 25 255 (ORI ) 26 27 ZR B RLRE , 107 4% SLBUR b HAT 5%
R ISR AR A R AR AR H M BCRR R IE AT U35, HLBURR I N 7%
AT A A RURUE ORI BEBTIR ) A 1 “ BOROR V" A7 LA R 5 A

LA H BOROR T Y ARG RS

ZORB YT SHA R T IRBGE B Ak ERR AR . e, B
JAF B AT BB IT] AL VNI R XA 2o 2 (25 bl XA Ze o SR R T R 51 9%
TAERFH R £

COMRTBETEE ) 14 20 000E , “ MR BCHEH AR BCHE Alk nl DMK IR AT
LR [ 55 Be L E 22 Rl ™ o s, [ 55 e A AP HE R R - (R 55
BE 5 T4 KX SR IT BRI FH A1 58 27 480G 14388 ) 5 3 2% 585 15 TORLAE « e i/F b
J7 BURFAETE E AR Rl A 5 HE 5 R R 5 | B O BB , S dpxh il (2 355 A Jig 4%

BT ATBAE R BATH EETAA), GEFWIE)2011 FF 48,8 124 W,

© £
Q@ HRFES A (ARATBOEEARIER), FHEHRAL 2014 F 51, % 438 T,
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ARARHT BT YT H |, BEAR AP B F0z 8 A, M D dr AR g 505 ol S HA%
PH R g, B BRSBTS (55 BE I T oG T T e X Bl s A 4 Jig
TR UL SR 4 2555 1A TURLZE - T DX AT 855 7l & e 5 ), ZE LR Fe i/ A AR
0 FEL P ) 2 AR L B R 5 | SO R BOR . 98, 307 BURF T K XA SR A R
i XA T 5 | B BOR R

2. B AR B T R E AR T A EE 5 S AR BB Al

75 P TG A B R B A M E BB S A R B ARl 2 (AR IR
LRI I BOR R U 2 V6 7

HMERE BT AR MR B F AR ARh sl E HAB R . SR BT A e ]
FEAE v [ N REAT B B (RIAP R £ 5% ) 32 (AR R0 ) I 38 o (AR L8
VD5 2 2 LA MR B8 A v R8P A 5 B0 Sl B G QDA [ 85 & Fh
B 5 HABAE T & R v [R5 N B A R B Al s @AM 5 2 WG v [ 45
PAAR MY B A7 REASL A 7 453 8 e AR ARAS £ 5 M AL 3 B g o 5 LA
Pt LR b B A TR I L AT 0K LB [ 55 B ALE A HHAL
I BT RIS 3 25— 20 W (O R 93 ) 26 2 AL i A B i
WGP ER A ANEN . Jat, GMRETHE) S 25 A HUE MAMEBR H 2R 7E
Hh R 5 A A el TR A T BB S SN 0, HaT DU BOR R R 32 W 7

COMRIHETEIL DS 2 2550 3 OHLE « “AIL T RO R 1 BT Al A5 AR i
H1 A BT B0, MR [k e o B N 2 L TR S A Al " SN E LB
A B el 5 AR B (R v [ A AR AR ) L [RS8 Al s vl
VAR B R R v 3 7, BV BOROR A g ) B 1A

3ARHAR AL, B SR A BOR R VR N S AT 20 58 5 o A

R R LA G B R PN AR I A 1 RE SN BT ORI 25 AT 48 5 4 i
A o I 55 Bt 5 T8 RIS IF BN A FH A1 58 T 15 it ) a8 90) 56 2 2555 8 T KL
SE A% T 5 A 5 B, B B 55 e ok TAE T IR R e rp i ar AP sa
A A T L) (I 42 (2016 )34 5 ) RURE HEAT 23 - 5 4 f7 A, B b 7 23 JFAIE
SR, BB SIUR [E 55 Bt o o 45 b DX 2% B 11 A% BRI B T [ K BUK 1
AL, B DR BRI AL AT B — ZOPE , AN A4E 1 38050k S0 g 450 A oll Ay R (23
S A B A 1l R S A D AT ) ) B 2 4550 1A < AT BIOHLOG A R i i ML A
A B BN IE 55 IRR Y AL 2L, FE I E S EA = ML & & TR R S15E 3048
B (BN R 228 4T 9 HLE B bR S5 K EAR A T iE sh L E Lk
SO RHABBORFE G, 75 2547 23 58 4w 2, PR X T S50 4 20, 7 1141k
B R T 58
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4. BOR R N B e AT S AL

(1) BUR RN 2R 5E

CERA) )5 27 25K BUR AR Y N 28 BRE R A R AP R £ e Aol A e 5%
M DX 3 FH A SCRFBOR 5552 B D0 2 A7 18 MM ) 26 00 25 o BOROR I DL R 51 5%
HOR O N ABIFAR TR RO R 5 | 58 BRI B BORORIE ™ . 80008 (U
i 72 B R 51 BT BOROIT8 O A 7 sl 2R 1 22 HE , B AR AR M) 45, JC R AR R
5 5% BARE A ok 1) 3 9 8 7R ) O X (N85 R) B 7RV ok ) e s A B FH R
516 BURALRE 19 264 BN, IR RIBE5E 8 77 & w2 A R 5 | 98 R L (9 251
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Fe AR5 50 38R T 20 T2 70 H-AOK , B AR R Br B LIBU LR | A% £
MRS FBRAN 55 3l ) Ry 2 BAR R 51 BT T B, 7 rp St o R e T ARG M X A
o 20 42 90 AR AT & X | i DX ORI IX L H FUIn X 7= olb el X g 2
A bl DX A5 S A R R IR UK 9 28 5% bl DX 8, LA Tl AR o el R R 51 ¢
PROEAEDE . 21 22 4], Sk S 5 B 2 (8] 0 R 3 4, B )= T g R B A e
1 R A 2 2 B el X () T, b 075 O 0y R M T A 2o A v A 8 g R 1
Sl DX B WP X A DX T O B AR A DO R DT I R S B, H
BUAR TS 51 5536 20 © 2 Tl A ATk , o 5 = Rk, 2 8 21 [ 1 28 T A9 28 T
SrAR

BT HUR S48 1 H 2 BT IR0 ) E A D0 B AR R 51 AR £ B
PR e O BAR G bR BISCECR W BB A7 B PRI 2R R R
TR A BORS: . B 2T R S RTT 9, 5 | R AW 21, I T
MEEXE TP I | A2 300 B B R AR A Ml 255038 8 A [l B X RHE I R 457
WEFE AR BRSO R BOR T . FEEUR AR L, 258 A I (R
R AR, LA B 0% e D2 D 32 5 R A AU (O (3t /4 2

O FEFHARXRESNEFHERX 4L ETFHRTE SADAZFHF AKX . 1980 4F 8
H,dkaRmZI ki ok BITFAUTHE T N EHAEA"Z 54X ;1984 £ 5
A REHAHKAE FR2YS REE4NEEATRT, L TFARLY 5L FER LSS E
i, 1985 FE2H B KT =ZAMNMK HIT=ANMK BEEFHXULKEREY T HRE
BA A GFIFHMK, 1988454 A Z I HEHEFER,

@ 1984F9—12A B4 EREILAE FEH WEEI0NMNZEHFHEAIF ALK ;1985
FE1A,BMNEFFRRL;19864F 8 A, L EAT M AFZEFHE AT A X HEL; 1988 4F 6 H , &
R P BA TR K AL,

@ ZRBRAABAXZ - FERBIRFTNBFETH), 8 KF 20145 + %
fLit >, % 55-66 T .
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S S 2 L S 3 HEE

LT OO 5 DAL ) — VKRV SO A P8 0 1 P 47
TR0 0 3R IS S0+ B+ 34 S 45— BT A BOR L
s WSR3 VPV 0 B0 R VE ™ %4 7l 200 A i
B Al HE 24 A R DT Pl B 160 T i Dl A1 7 74
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UM 36 VR T L 24 55 PR 22 U OB XT3k 50 il
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S HD) AL ST SR RO . BT M BUR AR5 5 5 SR o
BT LRI 4 RN R B, ) At AR A A SR O
SEIE 3R 22 ULk EENR 10 T 00 E AR TPl Tk Pl ek il i B
I 22 0 DR BT B Moy BRIP40 F1 SRS P 0+31 9 MU
VERVQIBE VA BT 5] 0 4 S . L T U O O 0 T 5 A
)
LT M 5 XA 5 VRO g, 2017 45T TF 521X 2% 2o T (™ M IF
5 DL FE Sl 8 AN ()™ NI 22 D LS B 55 2 A ) () M
S5 X0 35 26 2 A D™ 5 A0 5 AR 7l 5 A ) 3 A
4 10 4TS VIO 9 0 DL AR S R 59 P ) 25 2 ik
S 5 | TSI BRTE A A X ol FS Y RSB 4
S T H S

(2) PR Er ik L

(T34 25 U ESSHEAN CBTT) V505 16 450 1 BOBLSE B IR0 T
TR IO . YA MU 9155 B B 7 40 T 6 1
SRR ™ LRI o 5 0 61 K5 2 1 s AR SRR
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BEPR PRI AP REE 2B 0 50 RSP AEA TR VOB BB PEE G2 3
B 45 L AT e AR AR 3 2 55 A D S 20 401 4 4
MBLEC IR T ib M T4 4 AR
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05 B TER ] B BUEOR o U KB B AT B A A SR A T B 2]
T BE 38 N E T SRR SR AR W 2958 T AR A R ) BL 295 | 35 R T BLIUIE e
P 190 s o) PRI TG DG AR, A DA SEAE 5 3 89 T ek A oMl A Wi i) B 5 7
Jesk. ®

SBURERIE A Ak, A 0R F e

PR BRI 5 AR BRI E X B SR 22 0. 6T N R B R s
A BN BOR AR 2, TSR/ B R 1 Ak TE X

(1) BUR A SO

RS BRI AR SO & A B SO BUR AR s N 28 B AU
ko B, 201844 A, B tlimii gl T CRAL TR R 5188 TAEAHSCECRI S ) , 439
X PEL AR R T R RE A R | 4 Bk AR S £ 0 T 46
ANECREATIC A, IR A T (kB 2 5Pt & e i 25 T Bk B W) R Ll 6
eSO ™Mb & RSB 40 )

(2) BN 8%

FE R K S D b7 ¥ A BRA FIUR R K BV BUR A T 2y S v, vk B iA
PR B OIS A T I B EOR , £F 6 4B IR AR, SR
IR X BT A 58 NI — Rl , 2 s K ELBURAE AT BT R o O BRI K
B ARFRRABATEEIRTTEZ T, B e, K E AN RBUFIMA 2 2007 4 3
HRAT W CZ RN SIE BT & TR AL BUBUR 25 W28 28 ) TR i U B L 45
7 R\ G T & I BUBOR LA B T AL I T 2245 , 48 A i 7K B N B BURF X
TF R R BOR K.

(3) BUR FA 7 5 1H K 15 R

RS AT AR S AT BCA TR o RS A R SRR Y A5 T AR R . TR

O i, (ESHRXTRAPFHEKFTHENRER)E 25 % 3R E SRR
REFET RAERTK . MHALIHF AT ERNE R A LBy Al A SR T 3%
RHRTE , LA A E S 1F o, SEAT 3 FE P B BOR , AR R TL4R A 45 4t

Q@ SZRER#H HAEL COPFERRE) PO UCEERAAR), (F B EHETH)
2020 45 3 #1, § 205-206 T % % W19 )1l 4 AR L i 8 A R E e (20161 114724 56 54T
H kB REAEBEAR FR(2018) 5 4T4 674 BATTRH A 4

@ SZRTEAE T FREARER(2017) K 16474395 — FATH A B 4

@ HRAEEE 0P RARER(2019)F% 16474277 AT H R H .
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WEZE T R T A BN IRV K 28 007 & IX A B B2 2> /K EL N R BUR
PR, 2k B W /K BB 48 & Ot 1), 2 3L Tz Wi A 7l 558 K I
KXo AT BN O ZR X B 5T Al 3t 2 7 AE P BB T TR Hh A b 7R
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(OFTECE R RFA R R 55 45K
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TR T B A5 W P X A R A 1650000 G, #

X e i BN REBON =R R ARG R b, & Wb 2
0 E A iR 4 A A T i S i i L, B BORE s B Bh AR, I BR - bl R AL
WE D7 & T A BGIE . — 8 75 B H1 2 BUR K 5 58 5% b 385 78 T Sy < 43 7 48 0K b
A G ) 217 A vk B i 51 CE 55 Be & T B S5 O 2 3R AH G 35 330 11
RN ER 3 4% (55 BE OC T I B 55 1k 7 i 1 46 B DL ) 35 5 2% 588 43, 4R 5

W 2, BOR R 3K BE T DL 45 GBSO e FLRZ AL 4% A i R P S
F BRI A R AR R N R I AL B A L R BN BUR 58 H B T4 [l A
W7 LS5 258K

= BRI

BUR RV PR BTN 23 PR AT BOR R Y AR B AN [ T e A= k%, N B BOR
RSN BRI
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FT BN S IA A BWE H R 2 S A R R v, HAR R AT N
AT B IERNEAT A SR T b R R LA T , ZERRGEAR V  BLAR AR T

LATERT S FNEART RSy

LS RER R 3 R R E R — B A2 . AR AU Z 6] 5k
F LB AT 5 RASR] Z 1) 5 28 93, R A A 38 4T, LA A T g A 5 1 R xk

HMTHEERARFER2017)HATA L B ZFATHH A S,
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R MANEFIEERCR] 5 AR Z MO FR , ARV BN G . VR, BUR
PLCTE B AT 05 8 BRIRBE IR, 1) 450 5% 35 A 3 45 0 R it L O P02 55 4 b 25 7K
W, W R BURF I AR 585 H R Z A DG R, 8 T AR XS 42 5 (HBUR AL
KRB H A R 5 15 R - S P R AR 09 88 R AT 1z AT R Rl P AR
o, WA BB A, B TR AT 5 . 4N, 7 PPP 3 B BURM 45 T 123 %%
ATy BRI H 2w R MR AR A0 R T R AR | e (PR K AR A R (IR R AR
%,

2ATHUT N S RLAT M K] 5

e TR I T WO A T AT B 5 W P 14 (governmental/proprietary) Z 47,
AN UM 47 4 (municipalities act) 4 “governments” 5 “like businesses” A~ 7] {Y #5
2, SR AN SC55 AR IR AT S5 2 B AN [T DX X 1 o 752 100 2 TP S
(1) EL A G5 Bl 45 T B0 SR B4R AN ST 15 BURM & R R AT AT (EACH 2 . H
R AN ILIRTE AR U)W R s (AR G RUR & X BOUR RIS e
%

KT H—17 R EATEM: A (governmental ) I8 J2& W 7= 4 iY) (proprietary ) , /N [F] )
BBz ) AR B AN FRAE AR R AR pp o e . P E % P 7Y L
M i R IR BETE— > 1911 4F 2244w, 0 B ek T i1 )% Ah B3 21 )& T “ governmental
Y “proprietary "B 8 Hi : “ B FE 8 AT 208 BT 22— A3 T BOM B SRR ER 5T, 2
— A RE R FE . AR I, 3 26 ) H e o g — > BAR R iy F 90k
TR o R IS ] A A 3k A T R A P 2 .

Y TATECME/ W P2 VR 2 o PEAR I AR B 22 rhoy >k Kot PR =, Bt b O ik

O BREIMRAXFFEB®
5171,
@ Bl 3 F AR E S E A AT B 8 (governmental function) , £ B M 3% 2 & 1 B A
o AW EMET A ERERE A RSN EEEA,TAEA T A RN KR FE
ELDANERENBURRGE, AW EGHHBFEAR G R x T8 8 WK E K % # 2 “governmental”
& & “proprietary” , 7 B 3 Bt A X 35 B [E & 1% M XTI T B 47 1E L e R AR AL A ] BBk, 2 RO
WAL, AM kR AR SR 5 BRI Lok, T8 & BURF B o5 B B T K B AR R A
1 “governmental ” & 21 , 7 B A E N “proprietary”, H Bt A E Z F FH; — Mk A E S B2 f 4
7 2 B 53R 45 ] i “governmental ”, B E 5 — 3% T 4§ 2 A1 “proprietary” 5 “pri-
vate” . See Hugh D. Spitzer, Realigning the Governmental/Proprietary Distinction in Munici-
pal Law, 40 Seattle University Law Review 173,174-177 (2016).

3 See City of Pass Christian v. Fernandez., 56 So. 329, 329 (MISS 1911). Hugh
D. Spitzer, Realigning the Governmental/Proprietary Distinction in Municipal Law, 40 Seat-
tle University Law Review 173,177 (2016).

AL AL E KB, (P E A #2002 4 & S, #

147



RAXEBRETEIS 2021 F£ 187

%4 %  Hugh D. Spitzer 5K AT ECHEAT 0 HF AR 50 “ BURF AU T8 (“gov-
ernmental sovereign powers” ) 5 “ BRIk 55 16 8l 7 ( “governmental service activi-
ties” ) , B9 i A R e BOSR AT AN BOR EAU TR, APE AU R UT .
TEBLAL Ty | A= HAE I ASRA G 1) T35 A 55 5 4 28 0% 22 KPR 24 267 i (public
goods ) 8 1 B S A AR — FBE AR 55 A2 2 el B S DN IBURF EAU T R TR A
ok, 5T B K LAV P iR 95 (proprietary  services ) 5541 %R “ UM
M55 iEsh" . @

5 [ 156 I #5175 BE 7F Thacker v. TVA 9145 i, 17817 4 (governmental
act) R LAT 4 (commercial act) ¥ X FE T4 T M & 15 A FAN S 6l A FUE
AT BT X TR SR RA N Y S A TCEAE R AR B X e S AT A
AR AT LSt @

i S DA Fm e, 0 O BB SRR A 1 B, 2R SR AR o 1 BRI 2502 15 HUA I
IFHL G B HAZAT AR A KA, TR B A R 2> w2 5 A AR H R I
— I B ) BRI R BURMA T 2 R AT R o AT R N 25 B i A AT L
KB IAZAAH LA BAE i HAA AT RN A R TR, NS S AT
it , WA BBCR AT, B TATEA TR , 32 AN T3 s 2 AR ) N S B0, BRA T IBAL
R HAZ A LA BAE I Ab AR HAD R Mk FARSFANA /B RE IR, WA
W KRN S AROA T, W2 A BB 7K 8, J& T RAEA T R, 32 FA
AR

(D) B AR — M RITET A

1L BUR AR R A R

IACHE 25, R PARA N S0 St A R0 Rk kg 2 R |, 32 T s AR T
AN R A TIBURE BUR AR o AL R AT A R AT BT Y
J7 ot 5 AR B AT B i BRI S

AN R AR I R AR T2 RIS K (BOPR fidy )
e R I 2 2 By ) policitation, JE 8 PRI AT B R AR T T XA IAT A, LS
FEFE 2 SRS I 1) T B RV Hh ) B 2o s S5

(D See City of Pass Christian v. Fernandez., 56 So. 329,329 (MISS 1911). Hugh D.
Spitzer, Realigning the Governmental/Proprietary Distinction in Municipal Law, 40 Seattle
University Law Review 173, 180 (2016).

2 See Thacker et ux. v. Tennessee Valley Authority, 587 U.S. 2019.

3 See Thacker et ux. v. Tennessee Valley Authority, 587 U.S. 2019.

@ 2R R R ), 6T R R 2017 £ 1R, % 1064 T .
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Bk L KA S A I 5 ik G F S T Y, o B UK
HRUE Z TR & L “promissio” B “promissum” , 5 AE X 2K 5 A (promissor ) B 1%
55 ) A (promise ) , s&— N8 AR, & H T& R 5507 mAHE X5, B
Ak, EREE E A AR, HBA N T B 20 0 Sk 35 R i i 55, Toie
BFmS5 AmE RN . fEA T JERYL3E T, “promittere” 1 “promissio” 4 i)
R T ek A AR B T Sk A TS LS5,

ISR AE B Z B B RO AR TATB IR ST BUENT A Z
6], 32 AN VRS . AT BURTEAS B 3R G BUM ) 8245 BUR4E 8T 0T e A
2 Z IR PR YE AT B IS ATBON L AS R BT UL Th A — AR AL AT
BT, S T AR SR FRA T B W Ay 2 — RN RS (R B T A RA T B B R
RS2 5AARFEFHEE

2. BUR AR "W SAROIATE , R FARTCAUE

FEIAATEOE b AT EOHL IR SM S AT R AT LAGERR R AT B T, R 2
FTBHL L T RARAE AT WA BISh . O TATEU T Z 8 A )™ i)™

O BEAFE(EHREREE), RN ZEARL-FHEN. BE2E, EHHEF TR
TR AR B DU R SL B AT, E AR T DL B A SR A O b B 3k R
APHERRFE(ERL T E), B —ERENGEE X2 — L), E(FHITEIREF
ZREETREARNT RS A, HHERTTHD, BEUEREAZAE. 5 L[E]
WAEE -GG (F B EHAH), HERGE, o B BUERF AL 2017 £ 1, # 324 T,

Q BRFF(HAMKKEHROH),BTULEY “BE-—RELLIEN . FHTHRENR
ELERETREF, EXRRTFERTH " ETHEF, WRAREXNHFLZREZEA
HABSIREF 5 W R RS, IR AR XL TR A B MR A & kR
ZW W AN(ATA284F),” [BRIMES - B (FLEHRH), ERF, PEBEA
FHRAE 2017 £ L, % 290,324 T .

@ LR MHEIWHA  XANAGAEL, CRERT(EPER £ R
TTREF)VBHEBARNECHRERT R G EAENAE, BT LRYy, £F
EAEK AR AT AR EZH EUXAFELA LT EABNEGEL, 51
[BVEEZ - ZHE (F D EHAH), HRF, & B 3ok K% WA 2017 48, # 290 7T .

@ “Promissio, promissum. (From promittere.) A promise which created an obligation
on the part of the promissor. It is a general term applied to both contractual and unilater-
ally assumed obligations, to written and oral, formal and formless promises. But the specif-
ic application of the term is to obligations arising from a STIPULATIO, either by the
principal debtor or by a surety. See REUS PROMITTENDI, ADPROMISSIO, CAUTIO. In
Justinian’s legislative work the terms promittere and promissio were substituted for obliga-
tions which in earlier law had to be contracted through stipulatio.” See Adolf Berger, En-
cylopedic Dictionary of Roman Law 657 (The American Philosophical Society 1953).

©® HRFES A (ARATBOE LRI ), FHE WAL 2014 51, % 246 T,
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SCUEY B SCUEP 5 e e Lt 2 0 Hobd)™ SCBEIA R, A7 U T O 2 I A 7 B O
SCTAT B BRI S B0 EAK, SEPs LR T BUE BE S AR, AT BUS B B R
WREFTEAT AR T A% ERAT . UTELR A BRI, Tt e IRA T BT
NI RN RATBAT N AT BOE AT b B2 5047 0 AT BUERIRE AT BT ik
SEAT AR P AT BT AR TATEAT . X —E X — IS RS I
AT B A B A IR .

CBOR AR AT B SME T Y R AR SR HACR 01T . BORR M — LK
TEISAL AR R I AT B AR GO AT BOR KU BT 58 55, 32 2R TR I
FORUAE IR BCHE AR 2T AR (S g Sk E R o o PLBURF 5007 TR
AR AN JE AT BUR R U 8 5245 %, B IR H I A el kb S35 o BURFRHEBE
VR B ECR R Ve 8 T BURN AT 2257 48 BRIRBE A A T A7 B B0 A Ty o BRIV R e
PR SCUL, BOR R B2 R R AR X0 A ik OR i AR S S AL A 47
N o T HBCR R LR R 51 5O A, HoAth IRy 3 AR JORH R 17 e drg i 22
PSR E P BCHHR R 51 ST BOR . IR, BORR VAR s TAT BT .

(2) BRI AE AT BT 7 IR B BAR ST
BRI R A AR, 1 RO AT BT ™ R B — R ar 260, i R

O JTXHRAN FTHRATHIRERNA, FERERTEMN AR FE L HATREE, A&
REEFETREERRNTH ., ZFRUNMRE KREX (TR EF L), TAH KA 1985
ER,E2601 o XK ATBAT NG R ERRMES, 52N EFATHATH 54TH
BAHE MK R, FATBRELATNHNATBRATH, AN ATBEAT N R E AR K K H E2E
FEAFERNAL N ABRETBRBREZNATH , AFEATREETN VEEABEA TR E
LATH" . Wi FERT (THEFEARR), F B B A F A 2004 45 5k, % 133 71 .

@ I K ATHAT N R IEAT R E B AATEAN, LATKENN—ES, 51
ZRLEF g ATBREEABORNE), A EAFHRE & F 4T B R 2011 F 3K, £ 152
T o B X VK 5 4T Bl ok BRAUAE x B9 AT B3 24T 0 AT B ML ) E Fn R A7 L SE M X AT
HUEFETBEATAZ N, B RLES £ (ARATBEFEEAER), FEH KL 20145 K, &
267 T,

@ kX IAH AT HAT N 2 AT B E R REATE B RATEM, 43t Bk B R F
LA R G A A SR ERRFEEERELANMEAT Y. ZRHEM (X TATH
ATHHEW G B AR, (AT EFFRNI995 £ % 3 8, Tk ¥ W BATERATH ATHEH
EATBRELATANFHRETBATNZ N ZREN L CUIRATBREERER), FEHK
#2014 4F iR, % 267 T .

@ BWERMES TR EME), EEERA 1983 F K, & 97 T F 6| & (R AT
Bk E AT ), A R 2014 £ 4R, % 247 W,

® BWoE L EG UTHRATH), AR F R (ERFPEABRE)ER), FE S
IEHARAE 2005 F 0k, % 501 s A L F 5 (AT BE SATRIF N ), bR KFHBRAE &%
g B 2011 4R B, % 150 T,
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AT BORIA R, TEIUA AT T BIR S DT HESE T | BUR AR T AR 41 LR P 25
ANTRY, R RS AT B AL A T B N

O BUR AU ] K RUA T B i

BUR RV B9 N A 1 AT B BRI, m] UK )T B e i (B AT B e i A —
FESEBUR KU . AR, A PBUR MRS 5E, DL 5150l | a2 e il |
Sk B % AR N S RE i A5 J7 20, Dy 04 R o PRLBURE v i A B 4 13000
K ATE AR B E AT BORA MR T Z— o SR ATE R Z R T
VX IR R E AR, A A3 AT BOR b 0 TATECE L H 1Y, AT
PLOCH T2 55 B R H BT w4k 2 VR 1 R A8 TATE R . ¢ Rl S LA
TESTIE, BT PR B (] — S R A AT B e v A AN RAE o

PACAE 25 H AT BOSCR Wi K, A7 BUE BEG FAS W OK, A7 B B = 00U L7 ik
st A 23 AR I A T O o (e e N R e o TR AT B 1 52 o A0 D) BLE L 47
U P LA 42 28, b TRy AT BUS 3 W0 AT BUE L 22 ST B B Rl AT
HUE B ANGEAT U BEAE Y S R BRI G . BUR TR 51 SR i
fop 188 P B BCARR A, I T 28 55 A A T U BRG], BOROR I AT LA
AT SR

@ BUR R n] R AT B il

ORI T LA TR FHATBCR I N7 . AT BRI E TAT B 1977 X
Z—, AT B IE 1 25 AT BOR R N — %€ A1) o AR il 5 1 A7 BT XS A
FA B TAT LSS AT B BRAT o R BRI I 5RO XN IR B AT
BN GEh YEBE N BUR KA B O TAE A IR AT “SH R 5 504" 15 sl i

O ZREMS IR UTBAERELTHME), (ARE E)2002 455 84, % 58 7 .

Q@ HMELABAARFEREFEARBF . TEXEZVEIARAF T BATATEMN
Z(HHAHRARER(2018)MATA 1136 5 Z FATB AR EH)F, BB AT HE &
MHRNATEARAENEERNBER R, B AN THAFEERATREERL T AEAH
HNENTREEEAR, AT EFRN TN AR EARF LM 4 S 1EH 0, & 27T KA
MAT A B, RIEA THXFAZERG —FETEEERT, ZETWHEABRAARER AL
—FREREEREENATERAEL Y, AAKEN S EE N BATATE SN, AN EE
FHRELTEATEHARMERFEF ST HEiLS, LM VA EN 2T HiL 3, 2K
o 3 5 w7 B BUR AT B A0 70 L, B R R BUR BV AR 3E = W 5 2 T8 BT 3k ek B B, T dE T e
BB AT ER R, A EAREEZAF AR K EZHRAEEF,
@ BNESN A (ARATBEL AR ), FE H A 2014 55 57, % 431 7,
@ BZRLEALEETHIFEAARFE (BEEREETERKERARBFAEER £
Ik B s AT AT BAL K IR - A AL % ) 2 — ), https:/law.wkinfo.com.cn/, 2020 £ 8 F
29 H 7 7],
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L) B I T 510 DX e 5 | DL ), o 4 R 5 | 98 A IR R R it L 3k
FrBOR Y SR IME S P LA S5 LRI MR BT H #9510 AR E B PP -5 2Rl 45
FIE T HARUE s IVE R R A1 N B0 A5 B 280 10 2501, 4 Jh
HURAE B 73 B AR 5 BT 25 5, 5 HOM R A AT B il H
THEHEIATEAT o R, AT ELIC BOHR RS 98 2Dl S0 v R R T B AR 2
Froik e R TT YR BE il LIRS AR SC 22 Rl BOR HEA T RlvA 4

TEDF IR T BT RERHECA BRZA RIVRTT IR T N RBUR T SR B 18 0 554k 5017 B
A", TR BUM F R EE I AL T R EH(2012)18 5301, R E 4T 5L
FAE AN BT 300 07 S0 il , T T8 L3t B B2, Bt 428 "I AR
B E A — DR BEHUNMIE T 5000 3 TT I H | 0 H 552 B R IE I Ak E R
Tl AP AR S B BOR , AR R I H =2 g | IR . 3 MR,
AV ZER BUR 58 BT BRI, BRI A AR AE AR AR L slig | A— R
fE&F 5000 J3 JCH I H , AN BESE A2 SCIFRLAE £ 300 J1 JC I M4 S it o LB T
THT T S BRAR SRS S, AN 300 J5 JuAT R Dl e v I AR BT A 251, ELX 22 Dl
B TR L i R B, AN B AT BRI T, WA AT Ol T R Y
B 50 A “ Rl V1 D9 BUR AT B B T], A SEBUR S T, B 24 IR AT L
Fev, WEST ARV AR AR PO, 25 17 s E R Ve B4 T B R 300 7087,
TEBER ARSI 2 S AT BER I Fo i R B R TR B BRI A

M (MR IR R IR X BUR A E” B E A R 17

JAE ] 55 e A 9 KO A B R PR A5 0 ) B Sz T N AR BE— B0 H AT R4
BOE )X AN R R T LR R

(O TE) SEFDBAT WA FELAFES KEFEER
R Frdl b & J B & T B

MRt stk ) B CRBDME T HMNEE T ST A 1 2 TS AR
G5 B Al A A S5 R 8 S A Al e B 25 TR (AN Ry 8583 ) 5 9

O BZRAEHEZMNTPRARZR2017]7 08834747 52 FATEH H A H .

Q@ ZRAHEEETFRARER(2017) 7 08474294 & — FATE H R 4 .

@ HluwdthEERFELOANVE L E 2N, BEXFEMFERNEL Y SEHE L
VEEEXTFERFRAAE  BRRELLXTHERKETFEENELXEFEFT NS
W E, PEERAER I HARNRE S 1840  BEXEHEILAEL T &
ERRET &, RETR EENENR S T EIITLO) S 31 LT WHEAE, E
AEEEHEHRAFINE -, BUINTREE)E 25X 5(EB)E 28 %W REA

152



R OB R ) TR AE I

5 s 8 SRR A SR TEHE R R I, I 4 AE SR A1 R Al 1 2 R
WO R IR ) EE 10 2% ) 5 W] IR B AT BOE HL o [ 45 B 1 B e =232 1
718 (ORI ) 56 14 55)  MRIL T 5 2 S hriEil 2 TAE (O 5T k) 26 15
40 s MRVE I 1A V55 G 2 SO R A TE 8l (ORI IR ) 56 16 5%) 5 1T IR %38
B AT RAT IS AN RS SR A E 2 A Aty S HEAT Rl (AP R R ) 5 17
)0 UL, FEBURN RN |5 il 1 A v i o 45 i 56 N 08 o DR 3 it — 26 1) Sh ¢
TEHC, NANFE 584

(Z) ¥ R BUR AR 8B ALTE M OB R o 7T R 22 0 208 R AT BUIE LR TR

(AL E RIIAEE 25 1) 55 64 45505 1 FOE , 4T B M SCPFmci i 1 4R &
VRS sl G i 55 R E T AR A T g B R E R A
Bl WA R L [ 45 B D R AR s T ORI BE TR ) AR 24 4%
FUAE , TEAMRTBEGE A LIS M SO b DR A0 R 43 B Al ) A AN B 2 184 i 2
% BT WEAFNLR A T I R B 58 Al 19 1E 5 A 7 25 B, A
P ATHEOERURYE” . PRI, R e IR [ 55 Be e M 4, A R Ae ¥ SR R
(AR SO H s PN 5% Al 22 A A G IR AR 76 N A3 T A s B i HE S
55 45 ABASRE ISR A i 5 B8 Aol Ah B4 0% 3 48 BUR R IR 7R N I A A S B0
BN 555 . T 2, RN EOR R B LT R AT I R AR IR R A1 PR i
SRR A BERAL TN A% | WA 1 S AT B AR I

(=) M 8 3B SRR 15 % 3L mT 1 o A 7 48 TR AR L 38 9F TARAL I Wi £

h T HESh g s E B AR S AT BONL O Z (Rl A S gL, 7R B
A WATECE B ATBORA SRS RS, COM R TEIE ) L TS T AR Al
PR, S of b 354N 5 4 9% Al b AR 3 B A1) (] R, 0] 5 8 A DG IBUR A
it o TR ] P R A S At e R 2 TR 1 i 43 9 il B8 T Ay (A1)
Xof A1 T A5 Al PR =R I Y L A 4 v e R b O R TAEALE L SE 2 R TAE
LI A5 FLAA T B B URAD BT R ) SN AR R SR TR A R . AR
P O TEIL) S 16 2556 1 5KHE , BOR RS | & 1S n] 38 13 1 i £ 5% il £
VR TAEMLEI R f e

FLTE 2006 47 75 55 70 56 2 54 O R4 3% b 80UF TAR 1790 120) (LR FRCE
FFIMED) S B 1T AR 22 BEALAS (045 42 [ A0 B 58 Al B U vhoC At gy 42
VFAZ BRALAL Rty 25 B HAG 32 FRERBE AR 1)) 52 BT PR A B A2 204 T LA TR

© (B 43 H I G #0 A WHF Tk A0 3% ) % BRI X A 2) , http://www.fdi.gov.cn/
questionDetial.html1?id=41425,2020 45 12 F| 26 H 7 7] .

153



RAXEBRETEIS 2021 F£ 187

% H BN BL AL BR Y . 2020 4R (O R Al BR TAEIME ) (AT R
VEIMED) , CEATINED R 1k o 5 CEATIMNEIMA L, (AR IME ) B S BB T
PEALR A 4 A2 PR R 35 20T Rl A T 30 A RO S35 o B, o S e A
/Iy L bR iE e TN L E ke ST i

LBCR AR SR TH)rE I

(AR Ik )t — A5 W B AL B8 B J7 A7 A2 (9 AL, i 05838 A SRR
i BT o8 78 T AN R S AR ML BRI  CTARIME DI CRF AT M%) TR A R £ 5T
Ailh K HARE 2 AR 0 i R 8 LBl SR o — 2 B R [l R A AL
Hay S WAL TS 5 T A7 A PR Tl , 5 38 A SQ R AR It I 478 ™ (CTAE MR ) 26
25K 1A 200 o

2. PR A v B A 800 R BB AL, AR I 12 S B2 AT U IO T B R B9
B

CTARINE ) A BRAL B e h BRI RGAR PR TR, B MLE R AN
M BT AL T R WO T BOJRVR BIBUH] , 580 IR g R A S 5 B0 PE AR
P BIACH], Beifr AT L A AT 8RR sl Z Bt A B, Al A ScUr TARDLR R A0R R
DR O ARG T UL, B0V AR HIURG R 2543 Bl Ak B 9 5l 5 0 25 20 1) 22 38 i
PR 5 BORBEF TARA UG RO S Bt PR 47 5 R A0 BRI 0 28 B R A AR ey ol e
PR 555 BRI N BSUR s T e i b R £ B Al PR AL ) sz R B H 3R
A g R ) JBLAY A ] B A AN R AT T il 2

3.4 BORE R EAY R BP0 lk i 2 a2

S W[ LG H SR A LY AR — 25§ R RSP R 85 Al AR iz A A T
SIMBIRT 2 Wb cCEAEIRE ) 9 S MRE , COMRTHETE )20 27 R ML IRy 2% L
] AZ BRI, [ BUR AR SO 22 5148 H ABC0 B 7 776 1) [l L,
IR A AR B BRI

4 ZRTBCGE ARY SBT3 Al A A5 AR TAEL S5 50R T AR

TEBCUR TARMLH] L, CEAEIR R ) SR 5 260 , 7 55 w2 R [ 55 e A7 iR It
SEANRTBLGE AR ML R TARRRBRIR N 23 U, 7675 55 041 [l B 0 A 3w B2 RO
SN A R 22 B R AR, 15 5 A 2 A R B s L BOTR
M TAE . 565 6 ZMLE , 1 55 BB 10 DT Ab B K I 55 e A7 R TTANA AR X B

O BHBOIERFLLRIFTEGTAE)E2HFNE AFRESLZIFEFAR
BT A AR A A R E BT AN E A BN L ATINRTRANNEE, RER
Vr IR HEAT R AR, BOR B IR UL R DL B L B0E K, R 2 B AL R AT T
PALEWATH

154



R OB R ) TR AE I

NI BRI, LA A 2 [ 0 Pl P s [l s A S KR Wi R 50 S 00,
g5 b ar Az E A R B A B RO CEFBCTE R 95 W R e b 2R 55 Ja ), HUA o2
AbFE,

PR TAER T 1, CARIME )RR B3R Y 32 B A P70 Ak B R |
Ak B SR S R 5 i ) AR R T BT M B RLRE o (AR IR ) BORB)R T AR
HUR N 5 -5 BER ANGOTR A TE S0 , HRIGECURE I AN )17 DR R 5 07 3K
PR AL B, BN A Sh IR AU AR Z A R

iR

“EUROR VR RN RBHE ) QB R AR  BORORE T IR AR SRR
GRS IR AT, 7 [ 55 e A1 i 757 BORFARAR 94T BOMEE STPF R 3 A 88 K, 1 T
ACERTRAEL feE NA AR A ALz R 5 7= AR AP A 2 (5 TR R i B3 B
IR B S AP AT VAR E | BEA ROt A 50 A 22 4T

“HCRORVE T T R AR BRI AR BRI | AFOM] A SO0 ) AL,
SELAE R PREE SR AN G T | S AU DR B [ U4 BEAR T BOR =S
(] B B S K BUR AR U M D 4 BOR SR A8 E , A Rk BORSC R 1Y
AL, 5 2 )2 2 S BORA A I B AR R BORAN R, A 28 i A
oy B BRI MR B ST AR T LORE SR 6 2278 AR DL v " 7 SRR
THARENE Al UPEFI Al $hAT 1, SE R 5RO B 3. A 9k EARTE
(0 BOROR ™, AL 3G BUOR SR B2, IR 5 S BOR O N2, LU R
A e Bl AR 7 20T AR . SEerh , BRI # 7EF R 51 98 BUR R
Wy FEARBERR o155 Al 5L AT R AL A S AR IUH A A J 2 05 1 A H R
TRV , N0 B0 B S s BUR 98 4 22 HF L R B8 sl O B8 /e n] s vl
I H R KPR N SIS 5 1

CHUR R AT UL B AR A A A MRS BT PAY [ 4 G A e o ) A
IEAR I B, e s 28 A ORI, o A DA sl g — @ A7 o Y 05 TR 3R . BUR
IRV BAT BRI A AT, R 21K , 14 le— Mol BT AT, b AAA i
FT BT AT R o AT BOHLICATE H AR 7R o ] 5 94 R A — R A LB 7R
Wio MREENREIRN Y ATEAT 9 SR AT o (B =170 ) B3] e bs v, AR 7K i
1 LA PN AW, A R R VA 1) Al S 0 A AT BN S sl R A L UA A AU
HHABAT Al AN R RS TCAUAE Y, WA S A B AT, RS BB R, & T
FTBAT N, 32N TE T s A 7R I N A BRI, BRA T B LR R A A B AU
A0 ARAT A R M AR ORA A2 B AT DU B AT, A RARURI T AN B K

155



RAXEBRETEIS 2021 F£ 187

PALIIATAEINZ R AN K JRCERARHT , T T ANEA T, 2 RATE A

CHOMRTBLT I ) SN BT R AR B 3 R AP 2 BRAE 58 AL N AR BT ARl 23 54 |
VL2518 1 SRR L R TR A5 TBOR , BRI I BOR R R L P S
PRAD A5 i o B YA AR AT BOE RIS , LA R A58 B ROR 4 ] i i e 17T Y
ST A B R TAEBLT Dl e

Analysis on Policy Commitment in Foreign
Investment Law of PRC

Abstract: “policy commitment” is a new legal term created by the For-
eign Investment Law of PRC, which brings about new changes in the relation-
ship between law and policy. The policy of attracting investment concretized
and become specific through “commitment” with legal binding force, which is
transformed into legal obligation, realizing the interaction between policy and
law at the micro level. As a legal term, “policy commitment” embodies the
principle of good faith and reliance on interests. It is also the practical needs
of the Chinese government to optimize the business environment, to enhance
the attractiveness to foreign investment, and to ensure the “policy space” for
foreign investment regulation. The Foreign Investment Law of PRC requires
that “policy commitment” be made by governments at all levels and their rele-
vant departments in accordance with the law, within the scope of their func-
tions and powers. And the contents are specific to policies of support, preferen-
tial treatment, conveniences and facilities, etc., which can only be enjoyed by
foreign investors and foreign-invested enterprises investing in China. The writ-
ten forms required may be normative documents, unilateral letters of commit-
ment, and contractual obligations. Based on the classification of public and pri-
vate law, governmental act and commercial act, policy commitment constitutes
a new type of administrative act. According to the present theoretical analysis
of administrative act, “policy commitment” can constitute administrative prom-
ise and administrative reward. The Foreign Investment Law gives special protec-
tion to foreign investment policy commitments, which strengthens the fair com-

petition and equal application of all state policies supporting the development
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of domestic and foreign enterprises in accordance with the law, which required
that the impairment of foreign investor’s interests in normative documents in-
volving policy commitments must be based on laws and administrative regula-
tions, and disputes on foreign investment policy commitments can be settled
through the working mechanism of foreign-invested enterprises complaint.

Key words: policy commitment; foreign investment; administrative prom-

ise; administrative reward; optimizing business environment
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