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@ See Gucci America, Inc. v. Weixing Li, 2011 WL 6156936, at 8 (S. D. N. Y.
2011).
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AN R sl A 2 3 IBGIE R 5 B4 A5 AR 940, 3 mD R AL OG — EDRRFIR 51
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RIBGA 220 h o 2800 &, 7R3 21T /Y 39 T0035 e IR S 8 iy 3 19 004 ) ik 1 1)y
FAH, Jo— S E B R B S A AT 0T R A AL 2 el N S Rk
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AT N, ol 25 29 AR R BGIERCR B IRl 25 7 G . 5 2 I LB BT X L 2
it 25 BUOUE 22 249 ) | WA B3 2 (O T b B3 [ ik g =2 1] J g 33 8 10 BB 5 1 A 26
1206/2001 5 %15 ) (LA T Bk KRR i HBCIIE 2% 451 ) ) A1 S 9 ] 18] 56 T 1 SR BGAE 30 4
ALY (LR FRCGEMMIBIE A 247) ) S5 1 B P | DX 2 240 B A ) 925 0 B 3 SR 24
FHEIPEE K FE A AT o

HUAE Al ARG T 25 5 2N R S AR R P4 . 7 [ Br R
VRIA R, A BGIE B 7E AR AT 2 55 A Z 0] B B R 5 20y, DT S BN 25 55 AR
RO o H2 7E R RO MBI SCHR 8 B AU R B {2
P, TR BB SR AL R . Aok, w9 DI I e 3 A A

O BNAHEEA(FERFFDEHEAFHR RS E—UEERFFRRAN) NN
F) (R K EFRZEIFIB)2015F % 2, F 86 T .

Q@ RERBWEFRERBFLRFX —NE, LATHLHFEEEH H AT EHB
ITA(ERAK), BEHTHRA JE K% B R 2014 4 R, & 523 T ; & 3 F 4 - (B Fr AL
), A R AL 2005 4E R, % 670 T ; & WG (BRAE K E 4 (B R A KD, db o A S AL
2015 4E MR, % 409 T ; ¥ 4= L F % (E FR AR, o Bl 3k 4] B 2012 ZE B, 4 422 71,

@ BN(FEAREFMEFMFTHEKLAEKEXTRERTEA E BN HE)E 14
5 (FHEAREMEFMAFREXRTRENMFFA LMW EAA)E 18 % (FEAREM
EfftREEX TREMTEE AN E)E 144,

@ HNEIHE(EFEBEZEERIIGE E2E A B AT R, AR ER H R 2008
SRR, 322 T
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B F ARG o A0, [ PN 27 5 7 X 8 TR 54/ S A5 2% 38 1 S R A T R A i
KB, T ANEE R A & AR R E (Republic of China) ™S4 1 g (7] A4 6
KT R 17 6.52% VFEIRANUIE A 52 B RIFEAEAE RIS TE o @ A m) ik AL
() AR Bk AR 11 R BGIRIE SR X T 49 B R 58— M E K™ T 2, (H)E,
BXAE 55— 5 T AN A5 22 = A A R I 36 3 5 TC vk BGIE [y St A ifRis LR o @

T ZE VLR, —Fh RIA S IR B — E R URA SCfl | RIS BB ARG,
HAR G FTOAE 2 43 o AR SO BGIE 7] 2 AR & ) 8 B 7 48 7 X A — > ] 3
T A4 B [ R S 24 H a0 2 [ Bt S i s 90X R R o AR RA AR
T A DR AP, FR L 2R 3 A1 IBGIE 1) ) 32k S 38 r (R AR 1o 224 M7 s A G 7, 7 A T A
0 DN 5 K PR M T e 2 R A BGIE B4, DT Ry 5 ] RS R S A A R 1 A
AR S5 FIR B

M EE 7R RESESMNUE S /FRYZ AR E

eI EEp BRI 8 N NG h A AT Yol b PR o | s g ) VA ) [ Pt G PR N i
A RS 5 2 D UL OB T, B 2 A S E A D 00, IR
EBES AL AR Y TG TERES (LS, AN 8 35 BUIE B B R , 38 T w1k B B
[IRCR K

(—)RFEESN IR , AR B IE BB KA TER

LA IE R B A A, A A s 4

28 S0 HT AT LA B, A1 E A EOIE T 2R M DL AR 3R AR B T 32 B BOIET R
ANFIAE A 3 AL F AN ™55 2 O R B 1) o Ryt S B SRR R 5 R A
ECUE AT 2RI A0 I 80, 5 B A o i XL o i A St o 381 A ORI %) 6] P 5 1
TR

5T, N AR SR 2 R BGIETE SR P AYEAS o TR A YA B f FH AT DAk A
TR AT O B At , 7 R BT ML OCHEA T BGIE IR oK 09 HF A FIAT , e KR
i3kt A PR A3 SR AR 2B 1 O A AT [, e R A IR R PR A 1E L
Sy it B 45 ] DRI 37 R 5 A X 22 Sty R B AN Vg 28 [ B AL S WU AL T3 R 5
FRREAS 32 24 [ el FH o 5 0k RD i, IR BUE T ) € S I BUE 2 24 )t B A 2 24
PR IO R AR T S — AR . BB B, TR [R] A1 46 45 135 43 WG £ 20 1A
AAESCA R L BOIE A A VR0, AR B g5 738 20 (R Sk

O B RATH & (A E R AR, b K% H B 2006 48 57, % 16 7 .
@ it WIEF € T 201448 1 & H A F I B IGEE R, Bk H P B 7 82 “Re-
public of China” % #, 3 BUIE i K # 8 B .

@ S RATH & R FE LS EH R, b K F R 2006 45 5, & 16 7o
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A P RRTE AL , 4 X007 S BEGE— RYTESRA5IEAS , e et B D i ok o
SRERAT JEI BR R T 38 B IBGIE A SR TC VA A BP0 T 1 Jay T

HEUK, 2 24 [ 22 TB) s 5 A 4 A A AR o 3K ) [R] A1 [ 46 45 1) 00T wlk
SRR AN IR SSHRAEAT THLE . (BRI — WU IR AR SR A3 AT 7Y
e AEBSNEGIE A 22 0 A PR D AN G337 R HCIE [ 9 1 i 5 SOBGIE IR >R
TIEPATHINEIE o BN, RIAAR AR S0 s s , R 16 2011 4F B 4 40 004 ] 12
SRR A T BRI M X B UE N ZEA T HGIE , 1258 1 A ] ) e ) X ) 9%
PR 2R 2T FANTE T v RT3 DX, PR A BBGIE TR SR R [, IR S &
A TE SR N A, IX A — R HE bt AT B e o) 3 ] — [ ™ ke e ol 2
AN S o G R4l 2 [ 22 18] BB A% T i i 155 0 00 S e, Jon i 36 R B 1) 1 e
AT DAGHE A TE A Y SR E TR R T R, R TR s R P B R

2R S RUA FIE PR B A T T A

BT BE, B [ [RIS1 FE 46 45 ) BUA S L T0IR e AR R0 [k R e e E AR L
KRBT H] . WEHE EoRF Bz A AT, 3 R b FE 4 45 R 000 44938 39
T, JE E AT [ 4 4 R 2R RO XG55 20 VA, TR T T BRG] — e
— B8R FE S AT B XU 2R AT 26 T, 8 AN B —afF — B U 2R S AR A —
s ISR oA, AT IR 3 45 45000 28 20 1 52, R 22 SR BR O 408 [l 15 3k 1
FAAE R IFBOR K AR A IR -5 3 5 A7 AR 2 D0 R SRk 134 22 [ S AT R 5 3 4
LERUGAZRLY . BEAh, TR R AT B, O AR N A ik Z e 1
P ZenfE L 2 A PR R ml i P B A EOR . OXE T I — I, FR I F LR T
RS B 25 L TR HA] 3 I LR 7 ) 3 B 2R 23S st 5] A1 [ Y
ENVEE s R7 ) Y3/

SR P 2R A AR B B AN E T AL R TR E RS RIATE) Sk
VERL , 455 o N B e A8 R B AT R 12 88 SRS iR R I, SE 0 % TR COK

O RBEAXHEHFTHE, HE2019F7A , KRERIEHGENHEZELR D L AHE
ik B 144 TR, 845 5] JE 4 49 57 (39 T 4 20) | = B ik Bh 4 29 45 TR (36 T A4 ) LR A ZF A
BEWMBAAI9T(AHER) KFEAFMQZWHEIT(HRER) FTE ZREB AT
(A & 2%, https://www.fmprc.gov.cn/web/wijb_673085/zfxxgk 674865/gknrlb/tywj/tyqk/de-
fault.shtml, 2020 47 10 F| 25 H 7 [ .

Q@ BZRRGH KWk —F BB TREIEERTRR &0k ER
YA LBRFFRELHFBON01TFEZIH, 47T,

@ ZAFHE (- —EENTYENEFRRBEFA F W 2& B AR RR),
(ARARFFR(TFHLHRFBN201TFE6H, %537,
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NS AT AR R R e A 20 ) (6 T ) A/ 26 3k R 3 sk i 5 ) 3k S0P s Rl 7R b S
50N 20) Qg 8 BGIE 2N 20 ) (R B DL s 29 ) B A I8 O T i o 7= A 1 T B bl
WA LY LA S CRINS PAT A1 R 3 D 240 ) 25 [ B 2 9 I R | £ S [ Bk
FESAETE S R UMy R e 2056, R4 TR R G 45 30T

SR R A U B AR AR 1 BRI T 5, BT LA B S ARk Ik | T A
E 3 B P RN A g R D B AR S AT RE PR AT AR E S A
AT o FEVRAT BGIE SRy, W 454 Tk = BB B I i s (9 BBGHE ) 3 A 4 i ol R A
E% 7 5 19 [ 90 BRCAE A 92 0 o 2 558 ) L, 38 d TR PR A BOIE AR e i R R
FAR W W Bt 2 X 52 [ o R UESE TT s FE 7 B 28 56, AN W o5y I A BCIE RS
RT3

(Z) BF @R N, 5B BUEF B

FE 2013 AR A AR A4 €& TR 6 B 28 24 R XSG w1 36 B Bh 4% 24 7 B RS 7l 2 1
)3 SC AR 26 I8 FE A BRGIE w9 B Bl I SR 09 R ) O TR [ b 2 29 R AL ]
200 Bh 4% 24 95 F R R 2 2 7 ) 3k SC AR 26 K R A BT ) 75 B B A SR A I S it
A0 GRAT) ), o N BRI Bt € 28 B RS v 255058 4 D DU 4 kg i - 61 o 0 925 1l
(0 LSRN . AR ST v AR B SR N 1245 B B 2 ) S s o

1 fRTA I SR 7 H R BBUIE 9 A 7

FE I ABIE 28 T R it G SC 15 A 3o i Ok 114 T ] S8 3R 2 42 g BBGIE 5% 1)
S, PR B, il o AT SR O R BOIEE 7 )RR P v DAAE — e B b Sl —
Hir.

5, AL IOIE IS B) A b 15 0 2 3R RO [ 280 T I LA 45 24 vh 34
VFR O YA HARBEA S EBOEBY . 78 BARERAE T, PR T ok B 7 0 i B
I P B ) R0 051, 20 5 A ] £ v S MUK 3 1 B 2 s 2 A1 R v e (LS 4k
F A1 FE e LG R 5 4 X — R S A M A T B T B 4
i ZAENEFRTT RRREAR T BUEMRCR . X, G A BUEA ) E , fEi5 K E
FIEALC R GO0, B R Rl LG vT DL B ks BGE (4 As) B R b o 368 0037
KT F A R AR . VI —ok 4 & TSR E AT R i gL = ]
PRI BAL L R B, T DI R MR S R0 . 3k — M0k, 3R B AR 46 45 WG 5%
YRt AT DA T A5 S B0 7RI ARV BL T, AT LA B2 P B R R R 1k B ke B
TUE AR RS T) e st 25 0 2R O 24 5 A

HOR, VR GlENLE TAE A B 803, 16 3. [ R4 28 1T /0 XGA H] A
B s 29, B FE A E A DLOC TAE N SR R, 302 R “Ah E Rl AL G

D See Convention on the Taking of Evidence Abroad in Civil or Commercial Mat-
ters, Article 7.
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RE LGN RABERNGVEUE T K AR 2 Tk H AT BOIERCRAR T B4 8805
o N E T Bt 2 U E B EOR RS EERE , AR B NEGIE AU P (938 2
I PR A A R iy AR 3. 28R, IR 2 R 23 7 2018 4F- 5 H %Rk
IR 25 ) $ B O S0, FE b e R 8 s A T o R OIS AR 807 1k, JF i —
AN ACUE BEORTEBGIE R Bz il o Bedh , ORIV 5] 5 [ | 28 [ BT 23T
AR B30 26 29 2 WAk R X5 mT LA e o A BB i 5 AR L Ik o Bl o FE8 1 (9
= i LA [ 9 FE PR AAIE S AR A 1) 4 0] 52 b S W R VR A E— 8 26 AF T di i R
PR T2 B 2 S N AT HGIE, @

ML o, BRI FE 1 B W ML S M A B ] DL i BRA AR B4
A 10] 3 FEAT BOGIE , (HO2 A RIS 1. 52 b BARUE B ROR R E &4k
e [ 5wk O B AT AS B o A FP FERIRRR e L BRI 28 0T 198 00 )
Ak PR B 2R 2 v A AR SR VR OR 5 8 M 2 BORBGIE 75 03 R 3 B AL

2 Ak % - (E Br R 2 5 i By ), 3XOK 5 H IR AE 2006 55 1, % 208 T .
2 WAk % (E R R 2 5] ik B ), 30 00K 3 B BRAE 2006 48 4, % 208 T .

W ARKEEMAFREX TREMHE ZHBNAL)E 195,
ee Proposal for a Regulation of the European Parliament and of the Council
Amending Council Regulation (Ec) No.1206/2001 of 28 May 2001 on Cooperation be-
tween the Courts of the Member States in the Taking of Evidence in Civil or Commer-

W

7

@
@
®
@

72

cial Matters, p.2. See also Treaty on Judicial Assistance in Civil and Commercial Matters
between Australia and the Republic of Korea, Article 24; Agreement on Judicial Assistance
in Civil and Commercial Matters and Cooperation in Arbitration between the Kingdom of
Thailand and Australia, Article 19; Synopsis of Responses to the Country Profile Question-
naire on the Taking of Evidence by Video-Link under the Hague Convention of 18 March
1970 on the Taking of Evidence Abroad in Civil or Commercial Matters, https://www.hcch.
net/en/ instruments/specialised-sections/evidence, visited on 25 February 2020.
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(e AR FEAn E A KA X T 22 5 Sk B B9 5 49 ) & 6 & (b 42 AR 30 B Ao b Al B
FEXTRHER ZHB N FA)E 10 5%,

Q HZH(EBARZEATBI (X TR RTHITHEERARBEEHAEL
FARER A E X HAEBCGEE L H) R E) & 8 &

@ W CHE(HHPAREKETA EHBNHR RS (ARAZE)
20175 14, % 12-13 7,

(@ See HCCH, Practical Handbook on the Operation of the Hague Evidence Conven-
tion 121, 2017.
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RBEIT ) iz ez o B, 7E A AR R 6 (Nike v Wu) P, 3 B 2 (Freeman)
RE IR IR E AR TR 22 e B U AT T 88 s i3k, Al
3 o8 Qe A BR324 ) 1) TR ] A BBGIE Il — S Rk 4, 1 T s o) 2SR TR 7S K
BRAT ¥ R 32 [ B UE A s BRI B R AR N AR AT SO . W AR IR E AR TR T LA
By, D)2 T s 35 A2 B A AR 53T, S BT 4 o PRI, 76 X S [ R TE SR TR
DT, FRATTIA R A i LA 235 X o

270857 R AFEBH WP 7 ik O VE

5 E UEHE T A2 7 B9 A NE F 5 T I PRt 25 0938 i AN A1 R 0T, FHerp e oy
A N0 AR A T RE W 37 o PRI NGIE 4k, BH WA 37 3 R Al A ST
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P, FEXTEE O AT AR . PSRRI, B BR At S AE 20 T 20 40 4F A A i i e FE
Wi 1 7 3 R g X 32 [ IR i /s R A 30 aE L FFAE 20 T2 70 ARACHE A ST IR Y
i o FEIX — 7 I, A B A AR M T R IS e K48 1947 (Rl
TESRPRAEE ) K FIE 1976 4 (AN EIFE i (Z5 0k 4 ks ) ) e [ 1980 4E( R
Ao M gk k) 5 E 1980 4F (5 80-538 Z L ) LI KN K 1984 4 (A1 3 A M i it
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(D See Nike v. Wu, 2018 WL 4907596 (S. D. N. Y. 2018).

@ See M. J. Hoda, The Aerospatiale Dilemma: Why U.S. Courts Ignore Blocking
Statutes and What Foreign States Can Do about It, 106 California Law Review 231
(2018).

(3 See Business Records Protection Act, 1947, Ont. Rev. Stat. ¢.54 (1970) (Canada);
Law No.68-678 of 26 July 1968, Relating to the Communication of Economic, Commer-
cial, Industrial, Financial or Technical Documents and Information to Foreign Individuals
or Legal Entities, As Modified by French Law No0.80-538 16 July 1980 (France); Protec-
tion of Trading Interests Act of 1980 (the United Kingdom); Foreign Extraterritorial Mea-
sures Act, Can. Stat. 1984, c.49 (Canada); Foreign Proceedings (Prohibition of Certain Evi-
dence) Act 1976, Repealed by Foreign Proceedings (Excess of Jurisdiction) Act of 1984
(Australia).
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@ See Commission Delegated Regulation (EU) 2018/1100 of 6 June 2018 Amend-
ing the Annex to Council Regulation (EC) No0.2271/96 Protecting against the Effects of Ex-
traterritorial Application of Legislation Adopted by a Third Country, and Actions Based
Thereon or Resulting Therefrom.
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China’s Judicial Practice on the Taking of Evidence Abroad
in Civil and Commercial Matters: Current Situation,
Problems and Solutions

Abstract: This article conducts an empirical study regarding Chinese judi-
cial authorities’ practice on assisting foreign countries to obtain evidence locat-
ed in China from 2008 to 2018. After the analysis, it is found that some prob-
lems exist in practice, including the long period of execution and low success
rate of execution. Meanwhile, the U.S. pretrial discovery and the modern infor-
mation technology also bring new challenges and demands to China’s judicial
practice on taking of evidence. The causes behind these problems are two-fold.
First, the Hague Evidence Convention and bilateral treaties on judicial assis-
tance have failed to play its expected role. Second, Chinese judicial authori-
ties’ idea that taking of evidence is a an act within judicial functions and
powers has also restricted China’s judicial cooperation with foreign countries.
To solve the problems, a two-pronged approach should be adopted. On one
hand, a model bilateral treaty on judicial assistance in civil and commercial
matters shoud be drafted so as to standardize and improve China’s judicial co-
operation mechanism. On the other hand, China’s judicial authorities should
simplify the procedures for obtaining evidence by following the principle of ef-
ficiency and convenience. At the same time, in order to solve the conflicts of
laws between China and the United States in the field of taking of evidence,
China is advised to learn valuable experiences from foreign countries and take
maximum advantage of the blocking statutes.

Key Words: taking of evidence abroad; judicial assistance; pretrial discov-

ery; modern information technology; blocking statutes
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