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(D 1Ina C. Popova & Fiona Poon, From Perpetual Respondent to Aspiring Counter-
claimant? State Counterclaims in the New Wave of Investment Treaties, 2 BCDR Interna-
tional Arbitration Review 226 (2015).

Q@ MEM (FFFHFERFmMat B RR), (ERARI2017TEF 14, % 167
o

@ See Jean E. Kalicki & Mallory B. Silberman, Case Comment: Spyridon Roussa-
lis v Romania, 27 1CSID Review 10 (2012).

@ AW BB, w2007 FCRE AR T IHRA M E)
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2 Spyridon Roussalis, ICSID Case No. ARB/06/1, Declaration by Michael Reisman.

3 See Dafina Atanasova et al, The Legal Framework for Counterclaims in Invest-
ment Treaty Arbitration, 31 Journal of International Arbitration 365-369 (2014).

@) See Christoph Schreuer, The ICSID Convention: A Commentary 751-756 (Cam-
bridge University Press 2009).
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@ Tomoko Ishikawa, Case Comment: Marco Gavazzi and Stefano Gavazzi u. Roma-
nia: A New Approach to Determing Jurisdiction over Counterclaims in ICSID Arbitra-
tion?, 32 1CSID Review 723 (2017).

Q@ EBRELFHERFHFMABEMNGENHFT, — LRFH % (mH & 2015 4 BIT 3%
)T EEARHTE NS CHARTFAF, AN BT EXEREH AR E
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(D Spyridon Roussalis v. Republic of Romania, ICSID Case No. ARB/06/1, Award,
para. 869.

(2 Saluka Investments B.V. v. The Czech Republic, Decision on Jurisdiction over
the Czech Republic’s Counterclaim, para. 39.

3 Marco Gavazzi & Stefano Gavazzi v. Romania, ICSID Case No. ARB/12/25, De-
cision on Jurisdiction, Admissibility and Liability, paras. 148-162.

@ Tomoko Ishikawa, Case Comment: Marco Gavazzi and Stefano Gavazzi u. Roma-
nia: A New Approach to Determing Jurisdiction over Counterclaims in ICSID Arbitra-
tion?, 32(3) ICSID Review 726 (2017).

(& Spyridon Roussalis v. Republic of Romania, ICSID Case No. ARB/06/1, Award,
para. 871.
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(D Limited Liability Company AMTO v. Ukraine, SCC Case No. 080/2005, para.
118.

@ See Christoph Schreuer, The ICSID Convention: A Commentary 578-580 (Cam-
bridge University Press 2009).

@ See Yaraslau Kryvoi, Counterclaims in Investor-State Arbitration, 21 Minnesota
Journal of International Law 248-250 (2012).

@ Limited Liability Company AMTO v. Ukraine, SCC Case No. 080/2005, para.
116.
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(D Andrea Marco Steingruber, Case Comment: Antoine Goetz and others u. Republic
of Burundi: Consent and Arbitral Tribunal Competence to Hear Counterclaims in Trea-
ty-based ICSID Arbitrations, 28 1CSID Review 296 (2013).

2 See Pierre Lalive & Laura Halonen, On the Availability of Counterclaims in In-

vestment Treaty Arbitration, 2 Czech Yearbook of Internaitonal Law 149 (2011).
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(D Christoph Schreuer, The ICSID Convention: A Commentary 756 (Cambridge Uni-
versity Press 2009).

@ Pierre Lalive & Laura Halonen, On the Availability of Counterclaims in Invest-
ment Treaty Arbitration, 2 Czech Yearbook of Internaitonal Law 150 (2011).

3 Andrea Marco Steingruber, Case Comment: Antoine Goetz and others u. Republic
of Burundi: Consent and Arbitral Tribunal Competence to Hear Counterclaims in Trea-
ty-based ICSID Arbitrations, 28 1CSID Review 297 (2013).

@ Urbaser S.A. and Consorcio de Aguas Bilbao Bizkaia, Bilbao Biskaia Ur Partzuer-
goa u. The Argentine Republic, ICSID Case No. ARB/07/26, Award, para. 1147.
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(D Burlington Resources Inc. v. Republic of Ecuador, ICSID Case No. ARB/08/5,
Decision on Liability, para. 93.

@ ADC Affiliate Limited and ADC & ADMC Management Limited v. The Repub-
lic of Hungary, ICSID Case No. ARB/03/16, Award, para. 293.
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(D Saluka Investments B.V. v. The Czech Republic, Decision on Jurisdiction over
the Czech Republic’s Counterclaim, para. 34.

(2 Saluka Investments B.V. v. The Czech Republic, Decision on Jurisdiction over
the Czech Republic’s Counterclaim, para. 36.

@ Spyridon Roussalis, ICSID Case No. ARB/06/1, Declaration by Michael Reisman.
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Investor’s Consent to Counterclaims in International

Investment Arbitration

Abstract: In order to determine the jurisdiction of the investment arbitral
tribunal to hear counterclaims by the respondent state, the reference to ICSID

or UNCITRAL arbitration rules in investment treaties alone should not be con-

(@D Gustav F W Hamester GmbH & Co KG v. Republic of Ghana, ICSID Case No.
ARB/07/24, Award, para. 354.
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strued as investor’ s consent to counterclaims. Rather, a consent has to be
based on the arbitration clauses in the investment treaties, in particular those
concerning the “disputes” and the applicable laws. Recent arbitral awards and
scholars’ opinions tend to reject the right of investor claimant to unilaterally
limit the scope of consent. Moreover, the policy considerations of judicial econ-
omy can help the affirmative determination of the jurisdiction over counter-
claims. Therefore, if a state wants to ensure its rights of counterclaims, it
should carefully design the treaty clauses.

Key words: international investment treaty; international investment arbitra-

tion; state’s counterclaims; consent to arbitration; investor’s consent
(T )
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